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1. Introduction

The reference manual contains information to supplement the Standards and Guidelines for
Healthcare Surge Volumes. It is intended to assist hospitals, local health departments,
payers and other community participants in the development of healthcare surge plans by
providing additional reference information related to the volumes.

The reference manual includes:

Acronym List: Definitions of acronyms used throughout the Standards and Guidelines for
Healthcare Surge during Emergencies Manuals and Operational Tools.

Surge Regulations and Compliance Legal Matrix: Legal analysis of federal and State
regulations and compliance issues completed by legal counsel during the Development of
Standards and Guidelines for Healthcare Surge during Emergencies project. The
information is legal opinion and should be used for reference only. This section also
includes an overview of the current professional scope of practice guidelines for 16 of the
California Healing Arts Boards as indicated in the California Business and Professions
Code.

Applying the Incident Command System to the Hospital: Detailed information regarding
the Incident Command System roles and responsibilities for hospitals.

All Facilities Letter 06-33: CDPH Licensing and Certification Temporary Permission
for Increased Patient Accommodations: The application to request permission from
CDPH Licensing and Certification District Office to temporarily exceed a facility's licensed
bed capacity during a justified emergency.

Fatality Management Resources: Additional Guidance for Setting up Temporary
Morques: References that can be used as additional guidance for setting up temporary
morgues.

Current Funding Sources: Overview of the existing funding and reimbursement programs
in California and their rules and processes.

Funding Sources Eligibility, Benefits and Application Procedures: List of funding
sources for which CDPH, local health departments, facilities or individuals may apply in
order to meet the financial needs of planning and responding to a healthcare surge.

Full Text of Social Security Act, Section 1135 Waiver: Full text of the Section 1135
Waiver which under 42 U.S.C. Section 1320b-5 (section 1135 of the Social Security Act)
grants the Secretary of Health and Human Services the authority to waive certain
requirements of Centers for Medicare and Medicaid Services programs in an emergency
area during an emergency period.

Funding Sources - Lessons Learned from Louisiana: Information on funding sources
that were used during previous states of emergency to highlight the kinds of response that

California Department of Public Health
1



Reference Manual -

may be possible in California.

Current Patient Rights Resource Guide: Listing of resources that provide information
related to current patient rights.

California State Privacy Laws pertaining to Government-Authorized Alternate Care
Sites: Information on California State laws regarding privacy of identity and health
information with which Alternate Care Sites would be expected to comply.

California Department of Public Health
2



Reference Manual

2. Acronym List

Acronym /
Abbreviation

Phrase / Name

AHRQ Agency for Healthcare Research and Quality

CbC Centers for Disease Control and Prevention

CDPH California Department of Public Health

HICS Hospital Incident Command System

HIPAA Health Information Portability and Accountability Act
NIMS National Incident Management System

SEMS Standardized Emergency Management System

California Department of Public Health
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3. Surge Regulations and Compliance Legal Matrix
3.1. Introduction

The Surge Regulations and Compliance Legal Matrix lists specific state and federal statutes
and regulations that relate to healthcare facilities and professionals operating during a
healthcare surge. These statutes and regulations were researched during the course of the
Development of Standards and Guidelines for Healthcare Surge During Emergencies project
based on issues identified by project participants. This document was produced for research
purposes and contains legal opinion. It should be used for reference purposes only.

The Surge Regulations and Compliance Legal Matrix content is organized by the following
sections:

* Emergency Declarations

* Healthcare Facilities

* Alternate Care Sites

* Personnel

* Supplies / Pharmaceuticals / Equipment

e Administration

* Funding Sources

* Population Rights

* California Healing Arts: Professional Scope of Practice

Within each section, the following content is included as appropriate:

* Issue to address: The identified legal issue to be considered during the development of
specified outputs. A legal review was performed to ensure inclusiveness of all relevant legal
issues.

* Current Applicable Legislation, Statute, Law: A list of current statutes, regulations and
standards to be considered while addressing the identified issues. A legal review was
performed to ensure inclusiveness of all relevant legislation.

* Current Compliance Requirements: Text from the statutes, regulations and standards that
describes the minimum requirements required to comply with the legislation in its current
state.

* Can law be flexed or altered? Are there applicable waivers? A legal opinion to
determine the extent to which the statute/regulation/standard can be flexed/altered/waived
during a healthcare surge. This analysis includes the identification of current
waivers/provisions that are built into the legislation for emergency situations.

California Department of Public Health
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3.2 Emergency Declarations

Issue to Address

Are there pre-existing
declarations and emergency
orders that can be issued as
needed during a healthcare
surge?

Current Applicable

Legislation, Statute, Law
Declaration of Local Emergency -
Government Code Section 8630

Local Emergency Defined -
Government Code Section 8558(c)

Current Compliance Requirements

Declaration of Local Emergency - Government Code
Section 8630

(a) A local emergency may be proclaimed only by the governing
body of a city, county, or city and county, or by an official
designated by ordinance adopted by that governing body.

(b) Whenever a local emergency is proclaimed by an official
designated by ordinance, the local emergency shall not remain in
effect for a period in excess of seven days unless it has been
ratified by the governing body.

(c) (1) The governing body shall review, at its regularly scheduled
meetings until the local emergency is terminated, the need for
continuing the local emergency. However, in no event shall a
review take place more than 21 days after the previous review. (2)
Notwithstanding paragraph (1), if the governing body meets
weekly, it shall review the need for continuing the local emergency
at least every 14 days, until the local emergency is terminated.

(d) The governing body shall proclaim the termination of the local
emergency at the earliest possible date that conditions warrant.

Il.  Local Emergency Defined - Government Code Section
8558(c)

“Local emergency” means the duly proclaimed existence of
conditions of disaster or of extreme peril to the safety of persons
and property within the territorial limits of a county, city and
county, or city, caused by such conditions as air pollution, fire,
flood, storm, epidemic, riot, drought, sudden and severe energy
shortage, plant or animal infestation or disease, the Governor’s
warning of an earthquake or volcanic prediction, or an
earthquake, complications resulting from the Year 2000 Problem,
or other conditions, other than conditions resulting from a labor

Analysis

|. Declaration of Local
Emergency -
Government Code
Section 8630.

The Office of Emergency
Services has a sample
proclamation in its
“Emergency
Proclamations Guide for
Local Government.”

Il. Local Emergency
Defined - Government
Code Section 8558(c).

The Office of Emergency
Services has a sample
proclamation in its
“Emergency
Proclamations Guide for
Local Government.” Any
proclaimed emergency
must meet the definition in

California Department of Public Health
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Issue to Address

Current Applicable
Legislation, Statute, Law

Mutual Aid - Government Code 8631

State Mutual Aid - Government Code
Section 8632.

Orders and Regulations -
Government Code Section 8634.

Current Compliance Requirements

controversy, which are or are likely to be beyond the control of the
services, personnel, equipment, and facilities of that political
subdivision and require the combined forces of other political
subdivisions to combat, or with respect to regulated energy
utilities, a sudden and severe energy shortage requires
extraordinary measures beyond the authority vested in the
California Public Utilities Commission.

1. Mutual Aid - Government Code 8631

In periods of local emergency, political subdivisions have full
power to provide mutual aid to any affected area in accordance
with local ordinances, resolutions, emergency plans, or
agreements therefore.

IV. State Mutual Aid - Government Code Section 8632

State agencies may provide mutual aid, including personnel,
equipment, and other available resources, to assist political
subdivisions during a local emergency or in accordance with
mutual aid agreements or at the direction of the Governor.

V. Orders and Regulations - Government Code Section 8634

During a local emergency the governing body of a political
subdivision, or officials designated thereby, may promulgate
orders and regulations necessary to provide for the protection of
life and property, including orders or regulations imposing a

Analysis

this section.

lll. Mutual Aid -
Government Code 8631.

Mutual aid is something
that is requested. Office of
Emergency Services has
prepared “Emergency
Managers Mutual Aid
Guidance.”

IV. State Mutual Aid -
Government Code
Section 8632.

State mutual aid is
authorized either by
declarations and/or pre-
existing agreements.

V. Orders and
Regulations -
Government Code
Section 8634.

These would be local
orders. ltis likely that

California Department of Public Health
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Issue to Address Current Applicable

Legislation, Statute, Law

VI. State of Emergency Declaration,
Proclamation — Government Code
Section 8625

VII. State of Emergency Defined -
Government Code Section 8558.

Current Compliance Requirements

the public order and safety. Such orders and regulations and
amendments and rescissions thereof shall be in writing and shall
be given widespread publicity and notice.

The authorization granted by this chapter to impose a curfew shall
not be construed as restricting in any manner the existing
authority of counties and cities and any city and county to impose
pursuant to the police power a curfew for any other lawful
purpose.

VI. State of Emergency Declaration, Proclamation —
Government Code Section 8625

The Governor is hereby empowered to proclaim a state of
emergency in an area affected or likely to be affected thereby
when:

(a) He finds that circumstances described in Government Code
Section 8558(b) exist; and either

(b) He is requested to do so (1) in the case of a city by the mayor
or chief executive, (2) in the case of a county by the chairman of
the board of supervisors or the county administrative officer; or
(c) He finds that local authority is inadequate to cope with the
emergency.

VII. State of Emergency Defined - Government Code Section
8558

(a) “State of war emergency” means the condition which exists
immediately, with or without a proclamation thereof by the

curfew within designated boundaries where necessary to preserve

Analysis

some local jurisdictions
have them pre-drafted
and ready to go.

VI. State of Emergency
Declaration,
Proclamation —
Government Code
Section 8625.

There are pre-existing
emergency proclamations
that can be used to
quickly fashion an
appropriate order in the
event of any qualifying
emergency. Unless
requested by a local
jurisdiction, the Governor
must independently find
that the emergency
exceeds local resources.

VII. State of Emergency
Defined - Government
Code Section 8558.

Governor must find that
conditions meet State of

California Department of Public Health
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Issue to Address Current Applicable Current Compliance Requirements Analysis

Legislation, Statute, Law

Governor, whenever this state or nation is attacked by an enemy Emergency definition, in

of the United States, or upon receipt by the state of a warning addition to determining
from the federal government indicating that such an enemy attack the inadequacy of local
is probable or imminent. means.

(b) “State of emergency” means the duly proclaimed existence of
conditions of disaster or of extreme peril to the safety of persons
and property within the state caused by such conditions as air
pollution, fire, flood, storm, epidemic, riot, drought, sudden and
severe energy shortage, plant or animal infestation or disease, the
Governor’s warning of an earthquake or volcanic prediction, or an
earthquake, complications resulting from the Year 2000 Problem,
or other conditions, other than conditions resulting from a labor
controversy or conditions causing a “state of war emergency,”
which, by reason of their magnitude, are or are likely to be beyond
the control of the services, personnel, equipment, and facilities of
any single county, city and county, or city and require the
combined forces of a mutual aid region or regions to combat, or
with respect to regulated energy utilities, a sudden and severe
energy shortage requires extraordinary measures beyond the
authority vested in the California Public Utilities Commission.

VIIl. Powers During a State of VIIl. Powers During a State of Emergency, Authority and VIIl. Powers During a
Emergency, Authority and Power of Power of Governor — Government Code Section 8627 State of Emergency,
Governor — Government Code Authority and Power of
Section 8627 During a state of emergency the Governor shall, to the extent he Governor — Government

deems necessary, have complete authority over all agencies of Code Section 8627.

the state government and the right to exercise within the area
designated all police power vested in the state by the Constitution | These powers allow the

and laws of the State of California in order to effectuate the Governor to i_SSUE prders
purposes of this chapter. In exercise thereof, he shall promulgate, to carry out his police
issue, and enforce such orders and regulations as he deems power. Could be used to
necessary, in accordance with the provisions of Government order a standard of care
Code Section 8567. consistent with his

responsibility under the
Emergency Services Act
to preserve greatest

California Department of Public Health
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Issue to Address Current Applicable

Legislation, Statute, Law

IX. Orders Suspending Non-Safety
Related Restrictions on Relief -
Government Code Section 8627.5.

X. Powers of Governor for State-Level
Emergency, Expenditures —
Government Code Section 8566

Current Compliance Requirements

IX. Orders Suspending Non-Safety Related Restrictions on
Relief - Government Code Section 8627.5

(a) The Governor may make, amend, or rescind orders and
regulations during a state of emergency that temporarily suspend
any state, county, city, or special district statute, ordinance,
regulation, or rule imposing nonsafety related restrictions on the
delivery of food products, pharmaceuticals, and other emergency
necessities distributed through retail or institutional channels,
including, but not limited to, hospitals, jails, restaurants, and
schools. The Governor shall cause widespread publicity and
notice to be given to all of these orders and regulations, or
amendments and rescissions thereof.

(b) The orders and regulations shall be in writing and take effect
immediately on issuance. The temporary suspension of any
statute, ordinance, regulation, or rule shall remain in effect until
the order or regulation is rescinded by the Governor, the Governor
proclaims the termination of the state of emergency, or for a
period of 60 days, whichever occurs first.

X. Powers of Governor for State-Level Emergency,
Expenditures — Government Code Section 8566

The Governor is empowered to expend any appropriation for
support of the California Emergency Services Act to carry out the
provisions of this chapter.

Analysis

number of lives.

IX. Orders Suspending
Non-Safety Related
Restrictions on Relief -
Government Code
Section 8627.5.

These orders could be
used to suspend
permitting requirements
for the establishment of
facilities to distribute food
or medical supplies.

X. Powers of Governor
for State-Level
Emergency,
Expenditures —
Government Code
Section 8566.

Combines with
Government Code
Section 8645 to allow
Governor to fund activities
under the Emergency
Services Act.

California Department of Public Health
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X

Current Applicable

Legislation, Statute, Law
Orders and Regulations -
Government Code Section 8567.

Current Compliance Requirements

XI. Orders and Regulations - Government Code Section 8567

(a) The Governor may make, amend, and rescind orders and
regulations necessary to carry out the provisions of this chapter.
The orders and regulations shall have the force and effect of law.
Due consideration shall be given to the plans of the federal
government in preparing the orders and regulations. The
Governor shall cause widespread publicity and notice to be given
to all such orders and regulations, or amendments or rescissions
thereof.

(b) Orders and regulations, or amendments or rescissions thereof,
issued during a state of war emergency or state of emergency
shall be in writing and shall take effect immediately upon their
issuance. Whenever the state of war emergency or state of
emergency has been terminated, the orders and regulations shall
be of no further force or effect.

(c) All orders and regulations relating to the use of funds pursuant
to Government Code Section 8645 Article 16 shall be prepared in
advance of any commitment or expenditure of the funds. Other
orders and regulations needed to carry out the provisions of this
chapter shall, whenever practicable, be prepared in advance of a
state of war emergency or state of emergency.

(d) All orders and regulations made in advance of a state of war
emergency or state of emergency shall be in writing, shall be
exempt from Government Code Section 11340, Title 2, Division 3,
Part 1, Chapter 3.5 but shall be subject to the approval of the
Emergency Council. As soon thereafter as possible they shall be
filed in the office of the Secretary of State and with the county
clerk of each county.

Analysis

XI. Orders and

Regulations -
Government Code
Section 8567.

These powers allow the
Governor to issue orders
to carry out his police
power. Could be used to
order a standard of care
consistent with his
responsibility under the
Emergency Services Act
to preserve greatest
number of lives.

California Department of Public Health
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Issue to Address Current Applicable

Legislation, Statute, Law
XIl. Suspension of Regulatory Statutes -
Government Code Section 8571.

Xlll. Orders and Regulations -
Government Code Section 8567.

Current Compliance Requirements

XIl. Suspension of Regulatory Statutes - Government Code
Section 8571

During a state of war emergency or a state of emergency the
Governor may suspend any regulatory statute, or statute
prescribing the procedure for conduct of state business, or the
orders, rules, or regulations of any state agency, including
subdivision (d) of Government Code Section 1253 of the
Unemployment Insurance Code, where the Governor determines
and declares that strict compliance with any statute, order, rule, or
regulation would in any way prevent, hinder, or delay the
mitigation of the effects of the emergency.

XIll. Orders and Regulations - Government Code Section 8567

(a) The Governor may make, amend, and rescind orders and
regulations necessary to carry out the provisions of this chapter.
The orders and regulations shall have the force and effect of law.
Due consideration shall be given to the plans of the federal
government in preparing the orders and regulations. The
Governor shall cause widespread publicity and notice to be given
to all such orders and regulations, or amendments or rescissions
thereof.

Analysis

XIl. Suspension of
Regulatory Statutes -
Government Code
Section 8571.

This section could be
used to suspend, or
authorize Office of
Emergency Services or
CDPH to suspend, state
regulatory statutes or
regulations based on a
determination that strict
compliance would prevent
or hinder the mitigation of
the effects of the
emergency. In either
case, a list of statutes or
regulations would be
required. Could also be
used to suspend Open
Meeting Law
requirements for
professional boards.

XIIl. Orders and
Regulations -
Government Code
Section 8567.

These powers allow the
Governor to issue orders
to carry out his police
power. Could be used to
order a standard of care

California Department of Public Health
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Current Applicable
Legislation, Statute, Law

XIV.Emergency or disaster declared by
the President

Current Compliance Requirements

(b) Orders and regulations, or amendments or rescissions thereof,
issued during a state of war emergency or state of emergency
shall be in writing and shall take effect immediately upon their
issuance. Whenever the state of war emergency or state of
emergency has been terminated, the orders and regulations shall
be of no further force or effect.

(c) All orders and regulations relating to the use of funds pursuant
to Government Code Section 8645 Article 16 shall be prepared in
advance of any commitment or expenditure of the funds. Other
orders and regulations needed to carry out the provisions of this
chapter shall, whenever practicable, be prepared in advance of a
state of war emergency or state of emergency.

(d) All orders and regulations made in advance of a state of war
emergency or state of emergency shall be in writing, shall be
exempt from Government Code Section 11340, Division 3, Part 1,
Chapter 3.5 but shall be subject to the approval of the Emergency
Council. As soon thereafter as possible they shall be filed in the
office of the Secretary of State and with the county clerk of each
county.

XIV.Emergency or disaster declared by the President

(a) All powers and authorities possessed by the President, any
other officer or employee of the Federal Government, or any
executive agency, as defined in 5 USC Section 105, as a result of
the existence of any declaration of national emergency in effect
on September 14, 1976, are terminated two years from
September 14, 1976. Such termination shall not affect—
(1) any action taken or proceeding pending not finally
concluded or determined on such date;
(2) any action or proceeding based on any act committed
prior to such date; or
(3) any rights or duties that matured or penalties that
were incurred prior to such date.
(b) For the purpose of this section, the words “any national

Analysis

consistent with his

responsibility under the
Emergency Services Act
to preserve greatest
number of lives.

XIV. Emergency or
disaster declared by the
President.

This Act places limits on
the President’s ability to
declare and sustain
national emergencies.

California Department of Public Health
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Issue to Address Current Applicable Current Compliance Requirements Analysis

Legislation, Statute, Law

emergency in effect” means a general declaration of emergency
made by the President.

XV. National Emergencies Act — 50 USC XV. National Emergencies Act — 50 USC Section 1601 XV. National
Section 1601 Emergencies Act — 50
(a) The Congress hereby finds and declares that— USC Section 1601.

(1) because disasters often cause loss of life, human
suffering, loss of income, and property loss and damage; This Act allows waiver of

and federal agency

(2) because disasters often disrupt the normal administrative conditions
functioning of governments and communities, and for assistance in declared
adversely affect individuals and families with great major disasters.

severity; special measures, designed to assist the efforts
of the affected States in expediting the rendering of aid,
assistance, and emergency services, and the
reconstruction and rehabilitation of devastated areas, are
necessary.
(b) It is the intent of the Congress, by this chapter, to provide an
orderly and continuing means of assistance by the Federal
Government to State and local governments in carrying out their
responsibilities to alleviate the suffering and damage which result
from such disasters by—
(1) revising and broadening the scope of existing
disaster relief programs;
(2) encouraging the development of comprehensive
disaster preparedness and assistance plans, programs,
capabilities, and organizations by the States and by local
governments;
(3) achieving greater coordination and responsiveness of
disaster preparedness and relief programs;
(4) encouraging individuals, States, and local
governments to protect themselves by obtaining
insurance coverage to supplement or replace
governmental assistance;
(5) encouraging hazard mitigation measures to reduce

California Department of Public Health
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Issue to Address Current Applicable Current Compliance Requirements Analysis

Legislation, Statute, Law

losses from disasters, including development of land use
and construction regulations; and
(6) providing Federal assistance programs for both public
and private losses sustained in disasters
. XVI. Robert T. Stafford Relief and Emergency Assistance Act XVI. Robert T. Stafford
XVI.Robert T. Stafford Relief and — 42 USC Section 5121 seney Relief and Emergency
Emergency Assistance Act —42 USC Assistance Act — 42
Section 5121 . f
(a) Emergencies USC Section 5121.
If the Secretary determines, after consultation with such public
health officials as may be necessary, that— This section allows a
(1) a disease or disorder presents a public health waiver by the Secretary of
emergency; or Health and Human
(2) a public health emergency, including significant Services of regulations
outbreaks of infectious diseases or bioterrorist attacks, pertaining, among other
otherwise exists, the Secretary may take such action as things, to the transfer of
may be appropriate to respond to the public health non-stabilized patients
emergency, including making grants, providing awards and the redirection of
for expenses, and entering into contracts and conducting patients for screening for
and supporting investigations into the cause, treatment, purposes of
or prevention of a disease or disorder as described in reimbursement. It does
paragraphs (1) and (2). Any such determination of a not appear to waive the
public health emergency terminates upon the Secretary Emergency Medical
declaring that the emergency no longer exists, or upon Treatment and Active
the expiration of the 90-day period beginning on the date Labor Act, or the ability of
on which the determination is made by the Secretary, patients to bring civil
whichever occurs first. Determinations that terminate actions for injuries
under the preceding sentence may be renewed by the sustained due to the
Secretary (on the basis of the same or additional facts), Emergency Medical
and the preceding sentence applies to each such Treatment and Active
renewal. Not later than 48 hours after making a Labor Act violations.
determination under this subsection of a public health
emergency (including a renewal), the Secretary shall
submit to the Congress written notification of the
determination.

California Department of Public Health
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What are the triggers for the
implementation of surge
standards and guidelines?
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Current Applicable

Legislation, Statute, Law
42 USC Section 1320b-5

Current Compliance Requirements

I. 42 USC Section 1320b-5

(a) Purpose
The purpose of this section is to enable the Secretary to ensure to
the maximum extent feasible, in any emergency area and during
an emergency period (as defined in 42 USC Section 1320b-5
(9)(1) ) (1) that sufficient healthcare items and services are
available to meet the needs of individuals in such area enrolled in
the programs under subchapters XVIII, XIX, and XXI of this
chapter; and (2) that healthcare providers (as defined in 42 USC
Section 1320b-5 (g)(2) ) that furnish such items and services in
good faith, but that are unable to comply with one or more
requirements described in 42 USC Section 1320b-5 (b), may be
reimbursed for such items and services and exempted from
sanctions for such noncompliance, absent any determination of
fraud or abuse.
(b) Secretarial authority
To the extent necessary to accomplish the purpose specified in 42
USC Section 1320b-5 (a), the Secretary is authorized, subject to
the provisions of this section, to temporarily waive or modify the
application of, with respect to healthcare items and services
furnished by a healthcare provider (or classes of healthcare
providers) in any emergency area (or portion of such an area)
during any portion of an emergency period, the requirements of
subchapters XVIII, XIX, or XXI of this chapter, or any regulation
thereunder (and the requirements of this subchapter other than
this section, and regulations thereunder, insofar as they relate to
such subchapters), pertaining to—
(1) (A) conditions of participation or other certification
requirements for an individual healthcare provider or
types of providers, (B) program participation and similar
requirements for an individual healthcare provider or
types of providers, and (C) pre-approval requirements;
(2) requirements that physicians and other healthcare
professionals be licensed in the State in which they
provide such services, if they have equivalent licensing

Analysis

I. 42 USC Section 1320b-
5

Absent a new standard, it
must be assumed that,
even after a disaster
happens, the normal,
current standards
continue in effect for
everyone who has not
been disabled from strict
compliance. In other
words, unless a facility is
simply incapable of
complying with existing
standards (in which case
the facility must simply do
what it can to protect its
patients from harm), the
existing standards ARE
the surge standards until
some legal action occurs
which changes the
standards.

The legal triggers depend
on whether the underlying
requirement is federal or
state.

If federal, the “trigger”
appears to be the
Secretary’s authority to
waive certain
requirements for
reimbursement under 42
USC 1320b-5, which
authorizes, among other
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Reference Manual

Current Applicable

Legislation, Statute, Law

Current Compliance Requirements

in another State and are not affirmatively excluded from

practice in that State or in any State a part of which is

included in the emergency area;

(3) sanctions under 42 USC Section 1395dd of this title

(relating to examination and treatment for emergency

medical conditions and women in labor) for a transfer of
an individual who has not been stabilized in violation of
subsection (c) of this section of such section if the
transfer arises out of the circumstances of the
emergency;
(4) sanctions under 42 USC Section 1395nn (g) (relating
to limitations on physician referral);
(5) deadlines and timetables for performance of required
activities, except that such deadlines and timetables may
only be modified, not waived; and (6) limitations on
payments under 42 USC Section 1395w-21 (i) for
healthcare items and services furnished to individuals
enrolled in a Medicare+Choice plan by healthcare
professionals or facilities not included under such plan.
Insofar as the Secretary exercises authority under
paragraph
(6) with respect to individuals enrolled in a
Medicare+Choice plan, to the extent possible given the
circumstances, the Secretary shall reconcile payments
made on behalf of such enrollees to ensure that the
enrollees do not pay more than would be required had
they received services from providers within the network
of the plan and may reconcile payments to the
organization offering the plan to ensure that such
organization pays for services for which payment is
included in the capitation payment it receives under part
C of subchapter XVIII of this chapter.

(c) Authority for retroactive waiver

A waiver or modification of requirements pursuant to this section

may, at the Secretary’s discretion, be made retroactive to the

beginning of the emergency period or any subsequent date in

Analysis

things, a waiver of certain
the Emergency Medical
Treatment and Active
Labor Act requirements.
However, this appears to
fall far short of a complete
waiver of the Emergency
Medical Treatment and
Active Labor Act. The
Emergency Medical
Treatment and Active
Labor Act requirements
are enforced through civil
money penalties and
private liability actions.
Although, by waiving the
Emergency Medical
Treatment and Active
Labor Act requirements,
the Secretary may be
foregoing his/her ability to
seek civil money
penalties, a person or
receiving hospital harmed
by an unlawful transfer
would still have its ability
to seek relief.

If a state requirement, the
Emergency Services Act
proclamation of a state of
emergency is the
mechanism to trigger
revised standards. The
proclamation would need
to revise the overall
standard of care to
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Reference Manual

Current Appl

icable

Legislation, Statute, Law

such period specified by the Secretary.
(d) Certification to Congress

The Secretary shall provide a certification and advance written
notice to the Congress at least two days before exercising the
authority under this section with respect to an emergency area.
Such a certification and notice shall include—

Current Compliance Requirements

(1) a description of (A) the specific provisions that will be
waived or modified; (B) the healthcare providers to whom
the waiver or modification will apply; (C) the geographic
area in which the waiver or modification will apply; and
(D) the period of time for which the waiver or modification
will be in effect; and

(2) a certification that the waiver or modification is
necessary to carry out the purpose specified in
subsection (a) of this section.

(e) Duration of waiver

(1) In general, a waiver or modification of requirements
pursuant to this section terminates upon (A) the
termination of the applicable declaration of emergency or
disaster described in 42 USC Section 1320b-5 (g)(1)(A);
(B) the termination of the applicable declaration of public
health emergency described in 42 USC Section 1320b-5
(9)(1)(B); or (C) subject to paragraph (2), the termination
of a period of 60 days from the date the waiver or
modification is first published (or, if applicable, the date
of extension of the waiver or modification under
paragraph (2)).

(2) Extension of 60-day periods: The Secretary may, by
notice, provide for an extension of a 60-day period
described in paragraph (1)(C) (or an additional period
provided under this paragraph) for additional period or
periods (not to exceed, except as subsequently provided
under this paragraph, 60 days each), but any such
extension shall not affect or prevent the termination of a
waiver or modification under subparagraph (A) or (B) of
paragraph (1).

Analysis

preserving the most lives,
or facilities to operate in
accordance with the new
standard, and separately
suspend existing
standards inconsistent
with the new standard
after determining that
strict compliance with the
existing standard will
hinder the mitigation of
the effects of the
emergency.
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Issue to Address Current Applicable Current Compliance Requirements Analysis
Legislation, Statute, Law

(f) Report to Congress

Within one year after the end of the emergency period in an

emergency area in which the Secretary exercised the authority

provided under this section, the Secretary shall report to the

Congress regarding the approaches used to Accomplish the

purposes described in subsection (a) of this section, including an

evaluation of such approaches and recommendations for

improved approaches should the need for such emergency

authority arise in the future.

(g) Definitions

For purposes of this section:
(1) Emergency area; emergency period: An “emergency
area” is a geographical area in which, and an
“emergency period” is the period during which, there
exists (A) an emergency or disaster declared by the
President pursuant to the National Emergencies Act [50
USC Section 1601] or the Robert T. Stafford Disaster
Relief and Emergency Assistance Act [42 USC Section
5121]; and (B) a public health emergency declared by
the Secretary pursuant to 42 USC Section 247d of this
title.
(2) Healthcare provider: The term “healthcare provider”
means any entity that furnishes healthcare items or
services, and includes a hospital or other provider of
services, a physician or other healthcare practitioner or
professional, a healthcare facility, or a supplier of
healthcare items or services.

Il. Suspension of Regulatory Statutes - Il. Suspension of Regulatory Statutes - Government Code
Government Code Section 8567, Section 8567, 8571, 8627
8571, 8627.

During a state of war emergency or a state of emergency the
Governor may suspend any regulatory statute, or statute
prescribing the procedure for conduct of state business, or the
orders, rules, or regulations of any state agency, including
Unemployment Insurance Code Section 1253 (d), where the

California Department of Public Health
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Issue to Address Current Applicable Current Compliance Requirements Analysis

Legislation, Statute, Law

Governor determines and declares that strict compliance with any
statute, order, rule, or regulation would in any way prevent,
hinder, or delay the mitigation of the effects of the emergency.

California Department of Public Health
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3.3 Healthcare Facilities

Issue to Address

Current Applicable Statutes,

Regulations and Standards

Current Compliance
Requirements

Can law be flexed or altered?
Are there applicable waivers?

What are the limitations
and criteria for providing
out-of-scope services at a
given facility? (e.g.
altering use of unlicensed
beds)

Each type of facility will
have to refer to facility
specific laws.

22 CCR 70809

I. 22 CCR 70809

Patient accommodations limitations - “No
hospital shall have more patients or beds set
up for overnight use by patients than the
approved licensed bed capacity except in
cases of justified emergency when temporary
permission may be granted by the Director or
his designee. Beds not used for overnight
stay such as labor room beds, recovery beds,
beds used for admission screening or beds
used for diagnostic purposes in X-ray or
laboratory departments are not included in the
approved licensed bed capacity.”

. 22 CCR 70809

(a) Per Health Safety Code Section 1276(b), this
code can be flexed. Health Safety Code Section
1276(b) provides CDPH and Office of Statewide
Health Planning and Development authority to flex
existing standards and requirements under certain
circumstances. Applicable to facilities under the
jurisdiction of CDPH. Specific program flexibility
may also be invoked per facility type.

(b) The following regulations shall permit program
flexibility by the use of alternate concepts,
methods, procedures, techniques, equipment,
personnel qualifications, bulk purchasing of
pharmaceuticals, or conducting of pilot projects as
long as statutory requirements are met and the use
has the prior written approval of the department or
the office, as applicable. The approval of the
department or the office shall provide for the terms
and conditions under which the exception is
granted. A written request plus supporting
evidence shall be submitted by the applicant or
licensee to the department or office regarding the
exception, as applicable.

Program Flexibility Regulations:

General Acute Care Hospital: Health and Safety
Section 1276(b); 22 CCR 70809(a);

General Acute Care Hospital:
22 CCR 70129

California Department of Public Health

20




Reference Manual

Issue to Address Current Applicable Statutes, Current Compliance Can law be flexed or altered?

Regulations and Standards Requirements Are there applicable waivers?
Acute Psychiatric Hospital:
22 CCR 71127

Skilled Nursing Facility:
22 CCR 72213

Intermediate Care Facility:
22 CCR 73227

Home Health Agency:
22 CCR 74689

Intermediate Care Facility/ Developmentally
Disabled:
22 CCR 76227

Intermediate Care Facility/ Developmentally
Disabled Habilitative: 22 CCR 76852
Psychiatric Health Facility:

22 CCR 77049

Adult Day Health Center:
22 CCR 78217

Correction Treatment Center:
22 CCR 79593

22 CCR 70809 - Yes. See flexibility and guidelines
from All Facilities Letter 06-33; For other types of
facilities, assess program flexibility regulations and
use the AFL as guidelines for tailoring request.

California Department of Public Health
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Issue to Address Current Applicable Statutes,

Current Compliance

Can law be flexed or altered?

Regulations and Standards

IIl. CDPH All Facilities Letter on Temporary
Permission for Increased Patient
Accommodations

Ill. Joint Commission Comprehensive
Accreditation manual for Hospitals: The
Official Handbook (2006) Environment
of Care 4.10

IV. Centers for Medicare and Medicaid
Services Conditions of Participation for
Hospitals, including 482.12

Requirements

II. CDPH All Facilities Letter on
Temporary Permission for Increased
Patient Accommodations

Accommodations for temporary hospital
overcrowding - “CDPH Licensing &
Certification district offices may grant
hospitals, after review and when appropriate,
temporary permission to exceed their licensed
bed capacity.”

Ill. Joint Commission Comprehensive
Accreditation manual for Hospitals:
The Official Handbook (2006)
Environment of Care 4.10

Environment of Care 4.10. An emergency in
the hospital or its community could suddenly
and significantly affect the need for the
hospital’s services or its ability to provide
those services. Therefore, a hospital needs to
have an emergency management plan that
comprehensively describes its approach to
emergencies in the hospital or in its
community.

IV. Centers for Medicare and Medicaid
Services Conditions of Participation
for Hospitals, including 482.12

Conditions of Participation Section 482.12
Condition of participation: Governing Body.

Are there applicable waivers?

IIl.  CDPH All Facilities Letter on Temporary
Permission for Increased Patient
Accommodations

This letter provides flexibility to hospital facility
requirements per a written request under limited
circumstances. Program flexibility is an option in
the case of a justified emergency. Temporary
permission may be granted by the Director or her
designee. (All Facilities Letter 06-33, 04-28
includes template forms.)

Ill.  Joint Commission Comprehensive
Accreditation manual for Hospitals: The
Official Handbook (2006) Environment of
Care 4.10

There is no flexibility for these requirements. As
part of a hospital’s disaster plan, it must address
care during a surge at alternate locations.

IV. Centers for Medicare and Medicaid
Services Conditions of Participation for
Hospitals, including 482.12

Any and all the Conditions of Participation may be
flexed, directly by the Secretary of Health and
Human Services or Assistant Secretary of
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Issue to Address

Reference Manual

Current Applicable Statutes,
Regulations and Standards

V. Centers for Medicare and Medicaid
Services Conditions of Participation for
Hospitals, 482.51

Current Compliance

Requirements
“The hospital must have an effective
governing body legally responsible for the
conduct of the hospital as an institution. If a
hospital does not have an organized
governing body, the persons legally
responsible for the conduct of the hospital
must carry out the functions specified in this
part that pertain to the governing body.”

V. Centers for Medicare and Medicaid
Services Conditions of Participation
for Hospitals, 482.51

Conditions of Participation Section 482.51
Condition of participation: Surgical services.
“If the hospital provides surgical services, the
services must be well organized and provided
in accordance with acceptable standards of
practice. If outpatient surgical services are
offered the services must be consistent in
quality with inpatient care in accordance with
the complexity of services offered. (a)
Standard: Organization and staffing. The
organization of the surgical services must be
appropriate to the scope of the services
offered. (1) The operating rooms must be
supervised by an experienced registered
nurse or a doctor of medicine or osteopathy.
(2) Licensed practical nurses and surgical
technologists (operating room technicians)
may serve as “scrub nurses” under the
supervision of a registered nurse. (3)
Qualified registered nurses may perform

Can law be flexed or altered?

Are there applicable waivers?
Preparedness and Response per HR 3448 upon
request of the Governor.

Waivers may apply indirectly if meets federal
threshold criteria and meets applicable state
standards. Therefore, if state authority allows
program flexibility, then so long as flexibility
granted, the federal requirement of compliance
with applicable standards could be met. Note that
some areas do not allow for program flexibility.

V. Centers for Medicare and Medicaid
Services Conditions of Participation for
Hospitals, 482.51

Any and all the Conditions of Participation may be
flexed, directly by the Secretary of Health and
Human Services or Assistant Secretary of
Preparedness and Response per HR 3448 upon
request of the Governor.

Waivers may apply indirectly if meets federal
threshold criteria and meets applicable state
standards. Therefore, if state authority allows
program flexibility, then so long as flexibility
granted, the federal requirement of compliance
with applicable standards could be met. Note that
some areas do not allow for program flexibility.
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Issue to Address Current Applicable Statutes, Current Compliance Can law be flexed or altered?

Regulations and Standards Requirements Are there applicable waivers?
circulating duties in the operating room. In
accordance with applicable State laws and
approved medical staff policies and
procedures, Licensed practical nurses and
surgical technologists may assist in circulatory
duties under the supervision of a qualified
registered nurse who is immediately available
to respond to emergencies.”

VI. Centers for Medicare and Medicaid VI. Cent_ers for Me_d_icare and M_edica?d VI. Cent_ers for Me_d_icare and M_e(_jicaid
Services Conditions of Participation for Serwces_Condltlons of Participation Serw_ces Conditions of Participation for
: for Hospitals, 482.42 Hospitals, 482.42

Hospitals, 482.42
Conditions of Participation Section 482.42 Any and all the Conditions of Participation may be
Condition of participation: Infection control. flexed, directly by the Secretary of Health and
The hospital must provide a sanitary Human Services or Assistant Secretary of
environment to avoid sources and Preparedness and Response per HR 3448 upon
transmission of infections and communicable request of the Governor.
diseases. There must be an active program
for the prevention, control, and investigation Waivers may apply indirectly if meets federal
of infections and communicable diseases. threshold criteria and meets applicable state

standards. Therefore, if state authority allows
program flexibility, then so long as flexibility
granted, the federal requirement of compliance
with applicable standards could be met. Note that
some areas do not allow for program flexibility.

VII. Centers for Medicare and Medicaid VII. Centers for Medicare and Medicaid VII. Centers for Medicare and Medicaid
Services Conditions of Participation for Services Conditions of Participation Services Conditions of Participation for
Hospitals, 482.41 for Hospitals, 482.41 Hospitals, 482.41

Section 482.41 Condition of participation: Any and all the Conditions of Participation may be
Physical environment. The hospital must be flexed, directly by the Secretary of Health and
constructed, arranged, and maintained to Human Services or Assistant Secretary of
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Reference Manual

Current Applicable Statutes,
Regulations and Standards

VIII. Centers for Medicare and Medicaid
Services Conditions of Participation for
Hospitals, 482.2

Current Compliance

Requirements
ensure the safety of the patient, and to
provide facilities for diagnosis and treatment
and for special hospital services appropriate
to the needs of the community. (a) Standard:
Buildings. The condition of the physical plant
and the overall hospital environment must be
developed and maintained in such a manner
that the safety and well-being of patients are
assured. (1) There must be emergency power
and lighting in at least the operating, recovery,
intensive care, and emergency rooms, and
stairwells. In all other areas not serviced by
the emergency supply source, battery lamps
and flashlights must be available. (2) There
must be facilities for emergency gas and
water supply. (b) Standard: Life safety from
fire. (1) Except as provided in paragraphs
(b)(1)(i) through (b)(1)(iii) of this section, the
hospital must meet the applicable provisions
of the 1985 edition of the Life Safety Code of
the National Fire Protection Association
(which is incorporated by reference).

VIIl. Centers for Medicare and Medicaid
Services Conditions of Participation
for Hospitals, 482.2

Conditions of Participation Section 482.2
Provision of emergency services by
nonparticipating hospitals. (a) The services of
an institution that does not have an
agreement to participate in the Medicare
program may, nevertheless, be reimbursed
under the program if—(1) The services are
emergency services; and

Can law be flexed or altered?

Are there applicable waivers?
Preparedness and Response per HR 3448 upon
request of the Governor.

Waivers may apply indirectly if meets federal
threshold criteria and meets applicable state
standards. Therefore, if state authority allows
program flexibility, then so long as flexibility
granted, the federal requirement of compliance
with applicable standards could be met. Note that
some areas do not allow for program flexibility.

VIIl. Centers for Medicare and Medicaid
Services Conditions of Participation for
Hospitals, 482.2

Any and all the Conditions of Participation may be
flexed, directly by the Secretary of Health and
Human Services or Assistant Secretary of
Preparedness and Response per HR 3448 upon
request of the Governor.

Waivers may apply indirectly if meets federal
threshold criteria and meets applicable state
standards. Therefore, if state authority allows
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Issue to Address Current Applicable Statutes, Current Compliance Can law be flexed or altered?

Regulations and Standards Requirements Are there applicable waivers?
(2) The institution meets the requirements of program flexibility, then so long as flexibility
section 1861(e) (1) through (5) and (7) of the granted, the federal requirement of compliance
Act. Rules applicable to emergency services with applicable standards could be met. Note that
furnished by nonparticipating hospitals are set | some areas do not allow for program flexibility.
forth in subpart G of part 424 of this chapter.
(b) Section 440.170(e) of this chapter defines
emergency hospital services for purposes of
Medicaid reimbursement. Emergency
Services by non participating hospitals
Section 1861(e) of the Social Security Act
defines the term “hospital” including hospital
primary functions and operations.

IX. Centers for Medicare and Medicaid IX. Centers for Medicare and Medicaid IX. Centers for Medicare and Medicaid
Services Conditions of Participation for Services Conditions of Participation Services Conditions of Participation for
Hospitals, 482.12 for Hospitals, 482.12 Hospitals, 482.12

Centers for Medicare and Medicaid Services Any and all the Conditions of Participation may be
Conditions of Participation for Hospitals, flexed, directly by the Secretary of Health and
482.12 Standard: Care of patients. In Human Services or Assistant Secretary of
accordance with hospital policy, the governing | Preparedness and Response per HR 3448 upon
body must ensure that the following request of the Governor.

requirements are met: (1) Every Medicare

patient is under the care of: (i) A doctor of Waivers may apply indirectly if meets federal
medicine or osteopathy (This provision is not threshold criteria and meets applicable state

to be construed to limit the authority of a standards. Therefore, if state authority allows
doctor of medicine or osteopathy to delegate program flexibility, then so long as flexibility

tasks to other qualified healthcare personnel granted, the federal requirement of compliance
to the extent recognized under State law or a with applicable standards could be met. Note that
State’s regulatory mechanism.); (ii) A doctor some areas do not allow for program flexibility.

of dental surgery or dental medicine who is
legally authorized to practice dentistry by the
State and who is acting within the scope of his
or her license; (iii) A doctor of podiatric
medicine, but only with respect to functions
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Issue to Address Current Applicable Statutes,

Regulations and Standards

Current Compliance

Requirements
which he or she is legally authorized by the
State to perform; (iv) A doctor of optometry
who is legally authorized to practice
optometry by the State in which he or she
practices; (v) A chiropractor who is licensed
by the State or legally authorized to perform
the services of a chiropractor, but only with
respect to treatment by means of manual
manipulation of the spine to correct a
subluxation demonstrated by x-ray to exist;
and (vi) A clinical psychologist as defined in
Section 410.71 of this chapter, but only with
respect to clinical psychologist services as
defined in Section 410.71 of this chapter and
only to the extent permitted by State law. (2)
Patients are admitted to the hospital only on
the recommendation of a licensed practitioner
permitted by the State to admit patients to a
hospital. If a Medicare patient is admitted by a
practitioner not specified in paragraph (c)(1)
of this section, that patient is under the care of
a doctor of medicine or osteopathy. (3) A
doctor of medicine or osteopathy is on duty or
on call at all times. (4) A doctor of medicine or
osteopathy is responsible for the care of each
Medicare patient with respect to any medical
or psychiatric problem that—(i) is present on
admission or develops during hospitalization;
and (ii) Is not specifically within the scope of
practice of a doctor of dental surgery, dental
medicine, podiatric medicine, or optometry; a
chiropractor; or clinical psychologist, as that
scope is—(A) Defined by the medical staff;
(B) Permitted by State law; and (C) Limited,
under paragraph (c)(1)(v) of this section, with
respect to chiropractors.

Can law be flexed or altered?
Are there applicable waivers?
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Issue to Address Current Applicable Statutes,

Current Compliance

Can law be flexed or altered?

Regulations and Standards

X. Centers for Medicare and Medicaid
Services Conditions of Participation for
Hospitals, 482.11

XlI. California Disaster and Civil Defense
Master Mutual Aid Agreement,
Government Code Section 8631

Requirements

X. Centers for Medicare and Medicaid
Services Conditions of Participation
for Hospitals, 482.11

Conditions of Participation Section 482.11:
Compliance with Federal, State and local
laws. (a) The hospital must be in compliance
with applicable Federal laws related to the
health and safety of patients. (b) The hospital
must be—(1) Licensed; or (2) Approved as
meeting standards for licensing established
by the agency of the State or locality
responsible for licensing hospitals. (c) The
hospital must assure that personnel are
licensed or meet other applicable standards
that are required by State or local laws.

XI. California Disaster and Civil Defense
Master Mutual Aid Agreement,
Government Code Section 8631

Government Code Section 8631. Mutual Aid
In periods of local emergency, political
subdivisions have full power to provide mutual
aid to any affected area in accordance with
local ordinances, resolutions, emergency
plans, or agreements therefore.

Are there applicable waivers?

X. Centers for Medicare and Medicaid
Services Conditions of Participation for
Hospitals, 482.11

Any and all the Conditions of Participation may be
flexed, directly by the Secretary of Health and
Human Services or Assistant Secretary of
Preparedness and Response per HR 3448 upon
request of the Governor.

Waivers may apply indirectly if meets federal
threshold criteria and meets applicable state
standards. Therefore, if state authority allows
program flexibility, then so long as flexibility
granted, the federal requirement of compliance
with applicable standards could be met. Note that
some areas do not allow for program flexibility.

XI. California Disaster and Civil Defense
Master Mutual Aid Agreement, Government
Code Section 8631

There is no flexibility for this statute. State authority
to enter mutual aid agreements. (Sample template
mutual aid agreements may be viewed at the
American Hospital Association Website)
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Issue to Address

XIll. California Emergency Services Act,

Current Applicable Statutes,
Regulations and Standards

Section 8569 - 8570

Current Compliance

Requirements
XIll. California Emergency Services Act,
Section 8569 - 8570

California Emergency Services Act Section
8569. The Governor shall coordinate the
State Emergency Plan and those programs
necessary for the mitigation of the effects of
an emergency in this state; and he shall
coordinate the preparation of plans and
programs for the mitigation of the effects of an
emergency by the political subdivisions of this
state, such plans and programs to be
integrated into and coordinated with the State
Emergency Plan and the plans and programs
of the federal government and of other states
to the fullest possible extent.

California Emergency Services Act Section
8570. The Governor may, in accordance with
the State Emergency Plan and programs for
the mitigation of the effects of an emergency
in this state: (a) Ascertain the requirements of
the state or its political subdivisions for food,
clothing, and other necessities of life in the
event of an emergency.

(b) Plan for, procure, and pre-position
supplies, medicines, materials, and
equipment. (c) Use and employ any of the
property, services, and resources of the state
as necessary to carry out the purposes of this
chapter. (d) Provide for the approval of local
emergency plans. (e) Provide for mobile
support units. (f) Provide for use of public
airports. (g) Institute training programs and
public information programs. (h) Make
surveys of the industries, resources, and
facilities, both public and private, within the

Can law be flexed or altered?

Are there applicable waivers?
XIl. California Emergency Services Act, Section
8569 - 8570

To the extent program specific flexibility is not an
option, the local health offices (by authority granted
by the Board of Supervisors) have authority to
issue orders requiring actions to take whatever
measures necessary to preserve and protect public
health.
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Reference Manual

Current Applicable Statutes,
Regulations and Standards

XIll. Out of Scope Supplemental Services —
22 CCR 70301

Current Compliance

Requirements
state, as are necessary to carry out the
purposes of this chapter. (i) Plan for the use
of any private facilities, services, and property
and, when necessary, and when in fact used,
provide for payment for that use under the
terms and conditions as may be agreed upon.
() Take all other preparatory steps, including
the partial or full mobilization of emergency
organizations in advance of an actual
emergency; and order those test exercises
needed to insure the furnishing of adequately
trained and equipped personnel in time of
need.

XIll. Out of Scope Supplemental Services —
22 CCR 70301

Any licensee desiring to establish or conduct,
or who holds out, represents or advertises by
any means the provision of a supplemental
service, shall obtain prior approval from the
Department or a special permit if required by
22 CCR 70351. (b) The provisions of this
Article shall apply only to any supplemental
service for which a special permit is not
required. (c) Any licensee who offers a
supplemental service for which approval is
now required under these regulations is
authorized to continue furnishing such service
without obtaining approval until the
Department inspects and evaluates the
quality of the service and determines whether
such service meets the requirements for the
service contained in these regulations. If the
Department determines that the service

Can law be flexed or altered?
Are there applicable waivers?

XIll. Out of Scope Supplemental Services — 22
CCR 70301

A licensed general acute care hospital is required
to have Department approval or a permit to provide
supplemental services. The Department has
existing authority to grant program flexibility if
compliant with statutory authority. In the event a
licensed facility requires a waiver that is beyond
Departmental authority, the Governor may waive or
suspend the applicable requirement pursuant to
authority in the Emergency Services Act.
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Issue to Address

XIV.Out of Scope Special Services — 22
CCR 70351

Current Applicable Statutes,
Regulations and Standards

Current Compliance

Requirements
meets such requirements, it shall notify the
licensee in writing. If the Department
determines that the service does not meet the
requirements, it shall so notify the licensee of
all deficiencies of compliance with these
regulations and the hospital shall agree with
the Department upon a plan of corrections
which shall give the hospital a reasonable
time to correct such deficiencies. If at the end
of the allotted time, as revealed by repeat
inspection, the hospital has failed to correct
the deficiencies, the licensee shall cease and
desist all holding out, advertising or otherwise
representing that it furnishes such recognized
service.

XIV.Out of Scope Special Services — 22
CCR 70351

Any licensee desiring to establish or conduct,
or who holds out, represents or advertises by
any means, the performance of a special
service shall obtain a special permit from the
Department. (b) The following supplemental
services are also special services for which a
special permit is required: (1) Basic
emergency medical service. (2) Burn center.
(3) Cardiovascular surgery service. (4)
Chronic dialysis unit. (5) Comprehensive
emergency medical service. (6) Intensive care
newborn nursery service. (7) Psychiatric unit.
(8) Radiation therapy service. (9) Renal
transplant center.

Can law be flexed or altered?
Are there applicable waivers?

XIV.Out of Scope Special Services — 22 CCR
70351

This regulation requires a permit for a general
acute care hospital to provide special services
which include basic and comprehensive
emergency medical service and burn centers. The
Department has existing authority to grant program
flexibility if compliant with statutory authority. In the
event a licensed facility requires a waiver that is
beyond Departmental authority, the Governor may
waive or suspend the applicable requirement
pursuant to authority in the Emergency Services
Act.
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Issue to Address

How and to what extent
can staff to patient ratios
be flexed?

Reference Manual

Current Applicable Statutes,

Regulations and Standards
Health and Safety Code, Section
1276.4()

22 CCR Section 70217(q)

Current Compliance

Requirements
Health and Safety Code, Section
1276.4(1)

The department may take into consideration
the unique nature of the University of
California teaching hospitals as educational
institutions when establishing licensed nurse-
to-patient ratios. The department shall
coordinate with the Board of Registered
Nursing to ensure that staffing ratios are
consistent with the Board of Registered
Nursing approved nursing education
requirements. This includes nursing clinical
experience incidental to a work-study program
rendered in a University of California clinical
facility approved by the Board of Registered
Nursing provided there will be sufficient direct
care registered nurse preceptors available to
ensure safe patient care

Il. 22 CCR Section 70217(q)

The hospital shall plan for routine fluctuations
in patient census. If a healthcare emergency
causes a change in the number of patients on
a unit, the hospital must demonstrate that
prompt efforts were made to maintain
required staffing levels. A healthcare
emergency is defined for this purpose as an
unpredictable or unavoidable occurrence at
unscheduled or unpredictable intervals
relating to healthcare delivery requiring
immediate medical intervention and care.

Can law be flexed or altered?

Are there applicable waivers?
I.  Health and Safety Code, Section 1276.4(1)

Yes, there is flexibility for ratio requirement. The
ratios that are applicable to license requirements
for rural hospitals have flexibility. If conflict with
scope of practice provisions exists, scope of
practice provisions prevail to the extent there are
any conflicts with ratio laws.

Ratios can also be flexed for all facilities by a
Governor order under state of emergency.

Il. 22 CCR Section 70217(q)

Program flexibility exists in the event of a
“healthcare emergency: defined as an
unpredictable or unavoidable occurrence at
unscheduled or unpredictable intervals.
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Reference Manual

Issue to Address Current Applicable Statutes,

Current Compliance

Can law be flexed or altered?

Regulations and Standards

Ill. Centers for Medicare and Medicaid
Services Conditions of Participation for
Hospitals, 482.23

Requirements

Ill. Centers for Medicare and Medicaid
Services Conditions of Participation
for Hospitals, 482.23

Condition of Participation Section 482.23:
Nursing services. The hospital must have an
organized nursing service that provides
24-hour nursing services. The nursing
services must be furnished or supervised by a
registered nurse. (a) Standard: Organization.
The hospital must have a well-organized
service with a plan of administrative authority
and delineation of responsibilities for patient
care. The director of the nursing service must
be a licensed registered nurse. He or she is
responsible for the operation of the service,
including determining the types and numbers
of nursing personnel and staff necessary to
provide nursing care for all areas of the
hospital. (b) Standard: Staffing and delivery of
care. The nursing service must have
adequate numbers of licensed registered
nurses, licensed practical (vocational) nurses,
and other personnel to provide nursing care to
all patients as needed. There must be
supervisory and staff personnel for each
department or nursing unit to ensure, when
needed, the immediate availability of a
registered nurse for bedside care of any
patient. (1) The hospital must provide 24-hour
nursing services furnished or supervised by a
registered nurse, and have a licensed
practical nurse or registered nurse on duty at
all times, except for rural hospitals that have
in effect a 24-hour nursing waiver granted

Are there applicable waivers?

Centers for Medicare and Medicaid
Services Conditions of Participation for
Hospitals, 482.23

Flexibility exists but waiver is subject to the
discretion of Secretary of Health and Human
Services and Assistance Secretary of
Preparedness and Response waiver authority
under the National Preparedness for Bioterrorism
and Other Public Health Emergencies Act to waive
anything under its jurisdiction. No option based on
state applicable standards.

California Department of Public Health

33




Reference Manual

Issue to Address Current Applicable Statutes, Current Compliance Can law be flexed or altered?

Regulations and Standards Requirements Are there applicable waivers?
under Section 405.1910(c) of this chapter. (2)
The nursing service must have a procedure to
ensure that hospital nursing personnel for
whom licensure is required have valid and
current licensure.

IV. Joint Commission Comprehensive IV. Joint Commission Comprehensive IV. Joint Commission Comprehensive
Accreditation Manual for Hospitals: The Accreditation Manual for Hospitals: Accreditation Manual for Hospitals: The
Official Handbook (2006), HR.1.10, The Official Handbook (2006), HR.1.10, Official Handbook (2006), HR.1.10, LD.3.15,
LD.3.15, NR.3.10 LD.3.15, NR.3.10 NR.3.10

HR.1.10. Standard: The hospital provides an Joint Commission requires hospitals to address

adequate number and mix of staff consistent care, flow of patient care and staffing under

with the hospital’s staffing plan. disaster surge circumstances. It does not provide
any formal procedure for doing so, nor does it

Rationale: An organization must provide make any commitment to suspend accreditation

appropriate types and numbers of qualified requirements during a disaster.

staff necessary to furnish the care, treatment,
and services offered by the organization. This
can be done either through traditional
employer—employee arrangements or through
contractual arrangements. See the “Nursing”
chapter for additional information regarding
the provision of nursing care services.

Elements of Performance: The hospital has
an adequate number and mix of staff to meet
the care, treatment, and service needs of the
patients.

LD.3.15. Standard: The leaders develop and
implement plans to identify and mitigate
impediments to efficient patient flow
throughout the hospital.
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Issue to Address Current Applicable Statutes,

Regulations and Standards

Current Compliance

Requirements
Rationale: Managing the flow of patients
through the hospital is essential to the
prevention and mitigation of patient crowding,
a problem that can lead to lapses in patient
safety and quality of care. The emergency
department is particularly vulnerable to
experiencing negative effects of inefficiency in
the management of this process. While
emergency departments have little control
over the volume and type of patient arrivals
and most hospitals have lost the “surge
capacity” that existed at one time to manage
the elastic nature of emergency admissions,
other opportunities for improvement do exist.
Overcrowding has been shown to be primarily
a hospital wide “system problem” and not just
a problem for which a solution resides within
the emergency department. Opportunities for
improvement often exist outside the
emergency department. This standard
emphasizes the role of assessment and
planning for effective and efficient patient flow
throughout the hospital. To understand the
system implications of the issues, leadership
should identify all of the processes critical to
patient flow through the hospital system from
the time the patient arrives, through admitting,
patient assessment and treatment, and
discharge. Supporting processes such as
diagnostic, communication, and patient
transportation are included if identified by
leadership as impacting patient flow. Relevant
indicators are selected and data is collected
and analyzed to enable monitoring and
improvement of processes. A key component
of the standard addresses the needs of

Can law be flexed or altered?
Are there applicable waivers?
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Issue to Address Current Applicable Statutes, Current Compliance Can law be flexed or altered?

Regulations and Standards Requirements Are there applicable waivers?
admitted patients who are in temporary bed
locations awaiting an inpatient bed. Twelve
key elements of care have been identified to
ensure adequate and appropriate care for
admitted patients in temporary locations.
These elements have implications across the
hospital and should be considered when
planning care and services for these patients.

Planning should also address the delivery of
adequate care and services to those patients
for whom no decision to admit has been
made, but who are placed in overflow
locations for observation or while awaiting
completion of their evaluation.

Additionally, the standard calls for indicator
results to be made available to those
individuals who are accountable for processes
that support patient flow. These results should
be regularly reported to leadership to support
their planning. The hospital should improve
inefficient or unsafe processes identified by
leadership as essential in the efficient
movement of patients through the hospital.
Criteria should be defined to guide decisions
about ambulance diversion.

Elements of Performance:

1. Leaders assess patient flow issues within
the hospital, the impact on patient safety, and
plan to mitigate that impact. 2. Planning
encompasses the delivery of appropriate and
adequate care to admitted patients who must
be held in temporary bed locations, for
example, postanesthesia care unit and
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Issue to Address Current Applicable Statutes, Current Compliance Can law be flexed or altered?

Regulations and Standards Requirements Are there applicable waivers?
emergency department areas. 3. Leaders and
medical staff share accountability to develop
processes that support efficient patient flow.

4. Planning includes the delivery of adequate
care, treatment, and services to non-admitted
patients who are placed in overflow locations.
5. Specific indicators are used to measure
components of the patient flow process and
address the following: Available supply of
patient bed space. Efficiency of patient care,
treatment, and service areas. Safety of patient
care, treatment, and service areas. Support
service processes that impact patient flow. 6.
Indicator results are available to those
individuals who are accountable for processes
that support patient flow. 7. Indicator results
are reported to leadership on a regular basis
to support planning. 8. The hospital improves
inefficient or unsafe processes identified by
leadership as essential to the efficient
movement of patients through the hospital.

9. Criteria are defined to guide decisions
about initiating diversion.

NR.3.10. Standard: The nurse executive
establishes nursing policies and procedures,
nursing standards, and a nurse staffing
plan(s).

Elements of Performance:

1. The nurse executive, registered nurses,
and other designated nursing staff members
write nursing policies and procedures; nursing
standards of patient care, treatment, and
services; standards of nursing practice; a
nurse staffing plan(s); and standards to
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Issue to Address

Reference Manual

Current Applicable Statutes,

Current Compliance

Can law be flexed or altered?

Regulations and Standards

Requirements
measure, assess, and improve patient
outcomes. 2. The nurse executive is
responsible for ensuring that nursing policies,
procedures, and standards describe and
guide how the nursing staff provides the
nursing care, treatment, and services required
by all patients and patient populations served
by the hospital and as defined in the hospital's
plan(s) for providing nursing care, treatment,
and services and as required by applicable
law and regulation. 3. All nursing policies,
procedures, and standards are defined,
documented, and accessible to the nursing
staff in written or electronic format. 4. The
nurse executive or a designee(s) exercises
final authority over those associated with
providing nursing care, treatment, and
services.

Are there applicable waivers?

How and to what extent
can facility add
unlicensed beds?

22 CCR Section 70809

I. 22 CCR Section 70809

Patient accommodations limitations (General
Acute Care Hospital) - “No hospital shall have
more patients or beds set up for overnight use
by patients than the approved licensed bed
capacity except in cases of justified
emergency when temporary permission may
be granted by the Director or his designee.
Beds not used for overnight stay such as
labor room beds, recovery beds, beds used
for admission screening or beds used for
diagnostic purposes in X-ray or laboratory
departments are not included in the approved
licensed bed capacity.”

I. 22 CCR Section 70809

(a) Flexibility exists per Health and Safety Code
Section 1276(b). Health and Safety Code Section
1276(b) provides the CDPH and Office of
Statewide Health Planning and Development
authority to flex existing standards and
requirements under certain circumstances.
Applicable to facilities under the jurisdiction of
CDPH. Specific program flexibility may also be
invoked per facility type.

(b) The following regulations shall permit program
flexibility by the use of alternate concepts,
methods, procedures, techniques, equipment,
personnel qualifications, bulk purchasing of
pharmaceuticals, or conducting of pilot projects as
long as statutory requirements are met and the use
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Issue to Address Current Applicable Statutes, Current Compliance Can law be flexed or altered?

Regulations and Standards Requirements Are there applicable waivers?
has the prior written approval of the department or
the office, as applicable. The approval of the
department or the office shall provide for the terms
and conditions under which the exception is
granted. A written request plus supporting
evidence shall be submitted by the applicant or
licensee to the department or office regarding the
exception, as applicable.

Program Flexibility Regulations:

General Acute Care Hospital: Health and Safety
Code Section 1276(b); 22 CCR 70809(a);
General Acute Care Hospital:

22 CCR 70129

Acute Psychiatric Hospital:

22 CCR 71127

Skilled Nursing Facility:

22 CCR 72213

Intermediate Care Facility:

22 CCR 73227

Home Health Agency:

22 CCR 74689

Intermediate Care Facility/ Developmentally
Disabled:

22 CCR 76227

Intermediate Care Facility/ Developmentally
Disabled Habilitative: 22 CCR 76852
Psychiatric Health Facility:

22 CCR 77049

Adult Day Health Center:

22 CCR 78217

Correction Treatment Center:

22 CCR 79593

22 CCR 70809 - Yes. See flexibility and guidelines
from All Facilities Letter 06-33; For other types of
facilities, assess program flexibility regulations and
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Issue to Address

Reference Manual

Current Applicable Statutes,
Regulations and Standards

II.  CDPH All Facilities Letter on Temporary
Permission for Increased Patient
Accommodations (All Facilities Letter
06-33, 04-28)

Ill. Joint Commission Comprehensive
Accreditation manual for Hospitals: The
Official Handbook (2006) EC.4.10

Current Compliance
Requirements

II.  CDPH All Facilities Letter on
Temporary Permission for Increased
Patient Accommodations (All Facilities
Letter 06-33, 04-28)

Accommodations for temporary hospital
overcrowding - “CDPH Licensing &
Certification district offices may grant
hospitals, after review and when appropriate,
temporary permission to exceed their licensed
bed capacity.”

Ill. Joint Commission Comprehensive
Accreditation manual for Hospitals:
The Official Handbook (2006) EC.4.10

Compliance with Joint Commission standards
is required for accreditation and deemed
status.

Environment of Care 4.10. An emergency in
the hospital or its community could suddenly
and significantly affect the need for the
hospital’s services or its ability to provide
those services. Therefore, a hospital needs to
have an emergency management plan that
comprehensively describes its approach to
emergencies in the hospital or in its

Can law be flexed or altered?

Are there applicable waivers?
use the All Facilities Letter as guidelines for
tailoring request. Subject to program flexibility upon
approval by CDPH Licensing and Certification
district offices.

Il.  CDPH All Facilities Letter on Temporary
Permission for Increased Patient
Accommodations (All Facilities Letter 06-
33, 04-28)

Flexibility exists through All Facilities Letter 06-
33per written request but under limited
circumstances. Program flexibility is an option in
the case of a justified emergency. Temporary
permission may be granted by the director or her
designee. (All Facilities Letter 06-33, 04-28
includes template forms.)

Ill.  Joint Commission Comprehensive
Accreditation manual for Hospitals: The
Official Handbook (2006) EC.4.10

There are no specific Joint Commission
recommendations for use of beds during a surge.
However, during an actual emergency, facilities
should do what is required to care for patients and
minimize injury and loss of life.

Though Joint Commission does not provide
specific guidance, or any commitment to suspend
accreditation requirements, it is unlikely Joint
Commission would inspect or issue deficiencies
during an actual emergency. Hospitals should
make best efforts to return to and resume
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Issue to Address Current Applicable Statutes, Current Compliance Can law be flexed or altered?

Regulations and Standards Requirements Are there applicable waivers?
community. operations under existing requirements a soon as
able (i.e. the acute disaster phase is over).
Elements of Performance:

1. The hospital conducts a hazard
vulnerability analysis to identify potential
emergencies that could affect the need for its
services or its ability to provide those
services. 2. The hospital establishes the
following with the community: Priorities
among the potential emergencies identified in
the hazard vulnerability analysis. The
hospital’s role in relation to a communitywide
emergency management program. An “all-
hazards” command structure within the
hospital that links with the community’s
command structure. 3. The hospital develops
and maintains a written emergency
management plan describing the process for
disaster readiness and emergency
management, and implements it when
appropriate. 4. At a minimum, an emergency
management plan is developed with the
involvement of the hospital’s leaders including
those of the medical staff. 5. The plan
identifies specific procedures that describe
mitigation, preparedness, response, and
recovery strategies, actions, and
responsibilities for each priority emergency. 6.
The plan provides processes for initiating the
response and recovery phases of the plan,
including a description of how, when, and by
whom the phases are to be activated. 7. The
plan provides processes for notifying staff
when emergency response measures are
initiated. 8. The plan provides processes for
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Issue to Address Current Applicable Statutes, Current Compliance Can law be flexed or altered?

Regulations and Standards Requirements Are there applicable waivers?
notifying external authorities of emergencies,
including possible community emergencies
identified by the hospital (for example,
evidence of a possible bioterrorist attack). 9.
The plan provides processes for identifying
and assigning staff to cover all essential staff
functions under emergency conditions. 10.
The plan provides processes for managing
the following under emergency conditions:
Activities related to care, treatment, and
services (for example, scheduling, modifying,
or discontinuing services; controlling
information about patients; referrals;
transporting patients). Staff support activities
(for example, housing, transportation, incident
stress debriefing). Staff family support
activities. Logistics relating to critical supplies
(for example, pharmaceuticals, supplies, food,
linen, water). Security (for example, access,
crowd control, traffic control). Communication
with the news media. 11. Not applicable. 12.
The plan provides processes for evacuating
the entire building (both horizontally and,
when applicable, vertically) when the
environment cannot support adequate care,
treatment, and services. 13. The plan
provides processes for establishing an
alternate care site(s) that has the capabilities
to meet the needs of patients when the
environment cannot support adequate care,
treatment, and services including processes
for the following: Transporting patients, staff,
and equipment to the alternative care site(s).
Transferring to and from the alternative care
site(s), the necessities of patients (for
example, medications, medical records).
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Issue to Address Current Applicable Statutes, Current Compliance Can law be flexed or altered?

Regulations and Standards Requirements Are there applicable waivers?
Tracking of patients. Interfacility
communication between the hospital and the
alternative care site(s). 14. The plan provides
processes for identifying care providers and
other personnel during emergencies. 15. The
plan provides processes for cooperative
planning with healthcare organizations that
together provide services to a contiguous
geographic area (for example, among
hospitals serving a town or borough) to
facilitate the timely sharing of information
about the following: Essential elements of
their command structures and control centers
for emergency response. Names and roles of
individuals in their command structures and
command center telephone numbers.
Resources and assets that could potentially
be shared in an emergency response. Names
of patients and deceased individuals brought
to their hospitals to facilitate identifying and
locating victims of the emergency. 16. Not
applicable. 17. Not applicable. 18. The plan
identifies backup internal and external
communication systems in the event of failure
during emergencies. 19. The plan identifies
alternate roles and responsibilities of staff
during emergencies, including to whom they
report in the hospital’'s command structure
and, when activated, in the community’s
command structure. 20. The plan identifies an
alternative means of meeting essential
building utility needs when the hospital is
designated by its emergency management
plan to provide continuous service during an
emergency (for example, electricity, water,
ventilation, fuel sources, medical gas/vacuum
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Issue to Address Current Applicable Statutes, Current Compliance Can law be flexed or altered?

Regulations and Standards Requirements Are there applicable waivers?
systems). 21. The plan identifies means for
radioactive, biological, and chemical isolation
and decontamination.

IV. Conversion of Space for Other Uses — IV. Conversion of Space for Other Uses — | IV. Conversion of Space for Other Uses — 22
22 CCR 70805 22 CCR 70805 CCR 70805
Spaces approved for specific uses at the time This regulation requires written approval of the
of licensure shall not be converted to other Department to convert licensed space for other
uses without the written approval of the uses. There are additional regulations applicable
Department. to physical plant space for the various types of

licensed facilities or providers, including those that
address patient accommodations and room
requirements. Within certain parameters, the
Department via its Director or designee may grant
temporary permission for space and use
conversion so long as within his or her
discretionary authority. To the extent authority
does not exist, for example patient room
requirements, the Governor may suspend or waive
pursuant to authority in the Emergency Services

Act.
What are the criteria to I.  Joint Commission Environment of Care I.  Joint Commission Environment of I. Joint Commission Environment of Care
determine if 4.10 see also Environment of Care 1.10, Care 4.10 see also Environment of 4.10 see also Environment of Care 1.10,
contaminated/ 1.20, 3.10 & 8.30 Care 1.10, 1.20, 3.10 & 8.30 1.20, 3.10 & 8.30
damaged facilities
jeopardize staff or patient Radioactive biological and chemical isolation There are no Joint Commission provisions for
safety? (per California and chemical decontamination flexing standards. Safety, security and emergency
Occupational Safety and management should be addressed in a disaster
Health Administration)? An emergency in the hospital or its community | plan to ensure the safety of staff and patients.
Can they be flexed? could suddenly and significantly affect the

need for the hospital’s services or its ability to
provide those services. Therefore, a hospital
needs to have an emergency management
plan that comprehensively describes its
approach to emergencies in the hospital or in
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Regulations and Standards Requirements Are there applicable waivers?
its community.

II.  Penal Code Section 409.5 II. Penal Code Section 409.5. Menaces to Il.  Penal Code Section 409.5. Menaces to
Public Health or Safety Public Health or Safety
(a) Whenever a menace to the public health If disaster creates an immediate menace to the
or safety is created by a calamity including a public health the local health officer may close the
flood, storm, fire, earthquake, explosion, area.

accident, or other disaster, officers of the
Department of the California Highway Patrol,
police departments, marshal’s office or
sheriff's office, any officer or employee of the
Department of Forestry and Fire Protection
designated a peace officer by Penal Code
Section 830.2 (g), any officer or employee of
the Department of Parks and Recreation
designated a peace officer by subdivision (f)
of Penal Code Section 830.2, any officer or
employee of the Department of Fish and
Game designated a peace officer under Penal
Code Section 830.2 (e), and any publicly
employed full-time lifeguard or publicly
employed full-time marine safety officer while
acting in a supervisory position in the
performance of his or her official duties, may
close the area where the menace exists for
the duration thereof by means of ropes,
markers, or guards to any and all persons not
authorized by the lifeguard or officer to enter
or remain within the enclosed area. If the
calamity creates an immediate menace to the
public health, the local health officer may
close the area where the menace exists
pursuant to the conditions set forth in this
section.
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Ill. 29 CFR 1910.120(a)(3), Ill. 29 CFR 1910.120(a)(3) Ill. 29 CFR 1910.120(a)(3)

1910.120(f)(2)(iv), 1910.120(q)(9)(i),

1910.120(q)(10), 1910.1000 - 1450 Hazardous materials response team - an Hazardous Materials and Waste: These regulations
organized group of employees, designated by deal with safety requirements for dealing with
the employer, who are expected to perform hazardous materials including Hazardous Materials
work to handle and control actual or potential teams. Again, these are federal requirements and
leaks or spills of hazardous substances discuss critical elements of safety plans and
requiring possible close approach to the requirements. As such, they are not subject to
substance. The team members perform state waivers but would require intervention by the

responses to releases or potential releases of President.
hazardous substances for the purpose of
control or stabilization of the incident. A
hazardous material response team is not a
fire brigade nor is a typical fire brigade a
hazardous material response team. A
hazardous material response team, however,
may be a separate component of a fire
brigade or fire department.

29 CFR 1910.120(f)(2)(iv)

The medical surveillance program shall be
instituted by the employer for the following
employees: Members of hazardous material
response teams.

29 CFR 1910.120(q)(9)(i)

Members of an organized and designated
hazardous materials response team and
hazardous materials specialist shall receive a
baseline physical examination and be
provided with medical surveillance as required
in paragraph (f) of this section.
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Issue to Address Current Applicable Statutes,

Current Compliance

Can law be flexed or altered?

Regulations and Standards

IV. 29 USC Section 654

V. 29 CFR 1910.38 Emergency Action
Plans; Corresponding California
Occupational Safety and Health

Requirements

29 CFR 1910.120(q)(10)

Chemical protective clothing. Chemical
protective clothing and equipment to be used
by organized and designated hazardous
material response team members, or to be
used by hazardous materials specialists, shall
meet the requirements of 29 CFR 1910.120
(9)(3) through 29 CFR 1910.120 (g)(5).

IV. 29 USC Section 654
(a) Each employer—

(2) shall furnish to each of his
employees employment and a place
of employment which are free from
recognized hazards that are causing
or are likely to cause death or
serious physical harm to his
employees;

(2) shall comply with occupational
safety and health standards
promulgated under this Act.

(b) Each employee shall comply with
occupational safety and health standards and
all rules, regulations, and orders issued
pursuant to this Act which are applicable to
his own actions and conduct.

V. 29 CFR 1910.38 Emergency Action
Plans

Are there applicable waivers?

IV. 29 USC Section 654
(1) With the exception of a Presidential order, there

is no known authority to waive or suspend what is
known ad the “general duty clause”.

V. 29 CFR 1910.38 Emergency Action Plans

Hazardous Materials and Waste: These regulations
deal with safety requirements for dealing with
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Reference Manual

Current Applicable Statutes,

Regulations and Standards
Administration reference - 8 CCR 3220

Current Compliance

Requirements
(a) Application. An employer must have an
emergency action plan whenever an
Occupational Safety and Health
Administration standard in this part requires
one. The requirements in this section apply to
each such emergency action plan.

(b) Written and oral emergency action plans.
An emergency action plan must be in writing,
kept in the workplace, and available to
employees for review. However, an employer
with 10 or fewer employees may
communicate the plan orally to employees.

(c) Minimum elements of an emergency
action plan. An emergency action plan must
include at a minimum:

(1) Procedures for reporting a fire or
other emergency;

(2) Procedures for emergency
evacuation, including type of
evacuation and exit route
assignments;

(3) Procedures to be followed by
employees who remain to operate
critical plant operations before they
evacuate;

(4) Procedures to account for all
employees after evacuation;

(5) Procedures to be followed by
employees performing rescue or

Can law be flexed or altered?

Are there applicable waivers?
hazardous materials including Hazardous Materials
teams. Again, these are federal requirements and
discuss critical elements of safety plans and
requirements. As such, they are not subject to
state waivers but would require intervention by the
President.
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medical duties;

(6) The name or job title of every
employee who may be contacted by
employees who need more
information about the plan or an
explanation of their duties under the
plan.

(d) Employee alarm system. An employer
must have and maintain an employee alarm
system. The employee alarm system must
use a distinctive signal for each purpose and
comply with the requirements in 29 CFR
1910.165.

(e) Training. An employer must designate and
train employees to assist in a safe and orderly
evacuation of other employees.

(f) Review of emergency action plan. An
employer must review the emergency action
plan with each employee covered by the plan;

(1) When the plan is developed or
the employee is assigned initially to
a job;

(2) When the employee’s
responsibilities under the plan
change; and

(3) When the plan is changed.
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Current Compliance

Can law be flexed or altered?

Regulations and Standards

VI. 29 CFR 1910.120 Hazardous waste
operations and emergency
response;Corresponding California
Occupational Safety and Health
Administration reference - 8 CCR 5192

Requirements

VI. 29 CFR 1910.120 Hazardous waste
operations and emergency response

29 CFR 1910.120(a)(1)(v) This section covers
the following operations, unless the employer
can demonstrate that the operation does not
involve employee exposure or the reasonable
possibility for employee exposure to safety or
health hazards: Emergency response
operations for releases of, or substantial
threats of releases of, hazardous substances
without regard to the location of the hazard.

29 CFR 1910.120(b)(1)

Employers shall develop and implement a
written safety and health program for their
employees involved in hazardous waste
operations. The program shall be designed to
identify, evaluate, and control safety and
health hazards, and provide for emergency
response for hazardous waste operations.

29 CFR 1910.120(b)(4)(i)

The site safety and health plan, which must
be kept on site, shall address the safety and
health hazards of each phase of site
operation and include the requirements and
procedures for employee protection.

29 CFR 1910.120(b)(4)(ii)
The site safety and health plan, as a
minimum, shall address the following:

Are there applicable waivers?
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A safety and health risk or hazard analysis for
each site task and operation found in the
workplan.

Employee training assignments to assure
compliance with paragraph (e) of this section.

Personal protective equipment to be used by
employees for each of the site tasks and
operations being conducted as required by
the personal protective equipment program in
paragraph 29 CFR 1910.120 (g)(5).

Medical surveillance requirements in
accordance with the program in 29 CFR
1910.120 (f).

Frequency and types of air monitoring,
personnel monitoring, and environmental
sampling techniques and instrumentation to
be used, including methods of maintenance
and calibration of monitoring and sampling
equipment to be used.

Site control measures in accordance with the
site control program required in paragraph (d)
of this section.

Decontamination procedures in accordance
with 29 CFR 1910.120 (k).

An emergency response plan meeting the
requirements of 29 CFR 1910.120 (1) for safe
and effective responses to emergencies,
including the necessary personal protective
eguipment and other equipment.
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Confined space entry procedures.

A spill containment program meeting the
requirements of 29 CFR 1910.120 (j).

29 CFR 1910.120(c)(4)

The following information to the extent
available shall be obtained by the employer
prior to allowing employees to enter a site:

Location and approximate size of the site.

Description of the response activity and/or the
job task to be performed.

Duration of the planned employee activity.
Site topography and accessibility by air and
roads.

Safety and health hazards expected at the
site.

Pathways for hazardous substance
dispersion.

Present status and capabilities of emergency
response teams that would provide
assistance to on-site employees at the time of
an emergency.

Hazardous substances and health hazards
involved or expected at the site and their
chemical and physical properties.

29 CFR 1910.120(c)(6)
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Monitoring. The following monitoring shall be
conducted during initial site entry when the
site evaluation produces information which
shows the potential for ionizing radiation or
immediately dangerous to life and health
conditions, or when the site information is not
sufficient reasonably to eliminate these
possible conditions:

Monitoring with direct reading instruments for
hazardous levels of ionizing radiation.

Monitoring the air with appropriate direct
reading test equipment for (i.e., combustible
gas meters, detector tubes) for immediately
dangerous to life and health and other
conditions that may cause death or serious
harm (combustible or explosive atmospheres,
oxygen deficiency, toxic substances.)

Visually observing for signs of actual or
potential immediately dangerous to life and
health or other dangerous conditions.

An ongoing air monitoring program in
accordance with paragraph (h) of this section
shall be implemented after site
characterization has determined the site is
safe for the start-up of operations.

29 CFR 1910.120(c)(7)

Risk identification. Once the presence and
concentrations of specific hazardous
substances and health hazards have been
established, the risks associated with these
substances shall be identified. Employees
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who will be working on the site shall be
informed of any risks that have been
identified. In situations covered by the Hazard
Communication Standard, 29 CFR
1910.1200, training required by that standard
need not be duplicated. Risks to consider
include, but are not limited to:

Exposures exceeding the permissible
exposure limits and published exposure levels

immediately dangerous to life and health
concentrations

Potential Skin Absorption and Irritation
Sources

Potential Eye Irritation Sources

Explosion Sensitivity and Flammability
Ranges

Oxygen deficiency

29 CFR 1910.120(g)(5)

Personal protective equipment program. A
personal protective equipment program,
which is part of the employer’s safety and
health program required in 29 CFR 1910.120
(b) or required in 29 CFR 1910.120 (p)(1) and
which is also a part of the site-specific safety
and health plan shall be established. The
personal protective equipment program shall
also address the elements listed below. When
elements, such as donning and doffing
procedures, are provided by the manufacturer
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Requirements
of a piece of equipment and are attached to
the plan, they need not be rewritten into the
plan as long as they adequately address the
procedure or element.

Personal protective equipment selection
based upon site hazards,

Personal protective equipment use and
limitations of the equipment,

Work mission duration,
Personal protective equipment maintenance
and storage,

Personal protective equipment
decontamination and disposal,

Personal protective equipment training and
proper fitting,

Personal protective equipment donning and
doffing procedures,

Personal protective equipment inspection
procedures prior to, during, and after use,

Evaluation of the effectiveness of the
Personal protective equipment program, and

Limitations during temperature extremes, heat
stress, and other appropriate medical
considerations.

29 CFR 1910.120(k)(2)(i)
A decontamination procedure shall be

Can law be flexed or altered?
Are there applicable waivers?
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developed, communicated to employees and
implemented before any employees or
equipment may enter areas on site where
potential for exposure to hazardous
substance exists.

29 CFR 1910.120(1)(1)(i)

An emergency response plan shall be
developed and implemented by all employers
within the scope of 29 CFR 1910.120 (a)(1)(i)
through 29 CFR 1910.120 (a)(1)(ii) to handle
anticipated emergencies prior to the
commencement of hazardous waste
operations. The plan shall be in writing and
available for inspection and copying by
employees, their representatives,
Occupational Safety and Health
Administration personnel and other
governmental agencies with relevant
responsibilities.

What Centers for I.  Health and Safety Code I.  Health and Safety Code Section I.  Health and Safety Code Sections 127015,
Medicare and Medicaid Sections 127015, 127125, 129680 127015 127125, 129680
Services, Joint
Commission, State of The office succeeds to and is vested with all Health and Safety Code can be flexed by statute.
California requirements the duties, powers, purposes, responsibilities, Program flexibility is an option if in compliance with
for physical plant be and jurisdiction of the State Department of other laws and approved by CDPH OR the Office
waived? Health relating to health planning and of Statewide Health Planning and Development.
research development. The office shall See additional requirements such as notice if
assume the functions and responsibilities of temporarily flexing certain requirements,
the Facilities Construction Unit of the former temporarily relocating services * Note: flexibility for

State Department of Health, including, but not | Americans with Disabilities Act requires Federal
limited to, those functions and responsibilities Waiver per Health and Safety Code Section
performed pursuant to the following provisions | 1276.05d.

of law:
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Requirements
Chapter 1 (commencing with Health and
Safety Code Section 127125) of Part 2, Article
1 (commencing with Health and Safety Code
Section 127750) of Chapter 1, Article 3
(commencing with Health and Safety Code
Section 127975) of Chapter 2, and Article 1
(commencing with Health and Safety Code
Section 128125) of Chapter 3 of Part 3, Part 6
(commencing with Health and Safety Code
Section 129000) and Part 7 (commencing
with Health and Safety Code Section
129675), Health and Safety Code Section
127050; Chapter 10 (commencing with Health
and Safety Code Section 1770) of Division 2;
and Health and Safety Code Section 13113.

Health and Safety Code Section 127125. As
used in this chapter, “office” means the Office
of Statewide Health Planning and
Development and “office director” means the
director of the office.

Any reference in this chapter to the State
Department of Health, the department, the
state department, or the Director of Health
shall be deemed a reference to the office in
the Health and Welfare Agency.

Health and Safety Code Section 129680. It
is the intent of the Legislature that hospital
buildings that house patients who have less
than the capacity of normally healthy persons
to protect themselves, and that must be
reasonably capable of providing services to
the public after a disaster, shall be designed
and constructed to resist, insofar as practical,

Can law be flexed or altered?
Are there applicable waivers?
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Requirements
the forces generated by earthquakes, gravity,
and winds. In order to accomplish this
purpose, the office shall propose proper
building standards for earthquake resistance
based upon current knowledge, and provide
an independent review of the design and
construction of hospital buildings.

(b) Local jurisdictions are preempted from the
enforcement of all building standards
published in the California Building Standards
Code relating to the regulation of hospital
buildings and the enforcement of other
regulations adopted pursuant to this chapter,
and all other applicable state laws, including
plan checking and inspection of the design
and details of the architectural, structural,
mechanical, plumbing, electrical, and fire and
panic safety systems, and the observation of
construction. The office shall assume these
responsibilities.

(c) Where local jurisdictions have more
restrictive requirements for the enforcement of
building standards, other building regulations,
and construction supervision, these
requirements shall be enforced by the office.

(d) Each local jurisdiction shall keep the office
advised as to the existence of any more
restrictive local requirements. Where a
reasonable doubt exists as to whether the
requirements of the local jurisdiction are more
restrictive, the effect of these requirements
shall be determined by the Hospital Building
Safety Board.

Can law be flexed or altered?
Are there applicable waivers?
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Can law be flexed or altered?

Regulations and Standards

II.  Joint Commission Environment of Care
1.10-1.20, 2.10, 3..10, 4.10, 6.10, 7.10,
7.20, 8.30 Environment of Care
Standards

Ill. 42 CFR 482.11 and 482.41: compliance
with federal state and local laws and
other applicable standards; physical
environment standards

Requirements

It is further the intent of the Legislature that
the office, with the advice of the Hospital
Building Safety Board, may conduct or enter
into contracts for research regarding the
reduction or elimination of seismic or other
safety hazards in hospital buildings or
research regarding hospital building
standards.

II.  Joint Commission Environment of
Care Standards

Environment of Care 42.41 Environment must
be maintained to ensure the safety and well
being of patients to include emergency power,
lighting, gas and water.

Are there applicable waivers?

1. Joint Commission Environment of Care
1.10-1.20, 2.10, 3..10, 4.10, 6.10, 7.10, 7.20,
8.30 Environment of Care Standards

There are no Joint Commission provisions for
flexing standards. Safety, security and emergency
management should be addressed in a disaster
plan to provide care at alternate care sites to meet
the needs of patients.

Ill. 42 CFR 482.11 and 482.41

Codes can be flexed but only if waived by the
Secretary of Health and Human Services or
Assistant Secretary of Preparedness Response
under the National Preparedness for Bioterrorism
and Other Public Health Emergencies Act. The
Centers for Medicare and Medicaid Services may
waive life safety code requirements if an
unreasonable hard ship on a facility so long as the
waiver does not adversely affect the health and
safety of the patients.

How to comply with I. 42 USC Section 263a: 42 CFR 493.1
Clinical Laboratory
Improvement

Amendments - clinical lab

I. 42 USC Section 263a: 42 CFR 493.1

(a) Regulations set forth the conditions that all
labs must meet to perform testing on human

I. 42 USC Section 263a: 42 CFR 493.1

These regulations can be flexed by the Secretary
of Health and Human Services or Assistant
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catastrophic emergency?
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Current Applicable Statutes,

Regulations and Standards

42 USC Section 247d - Public Health
Emergencies

22 CCR 70241, 70243, 70247, 70249

Current Compliance

Requirements
specimens. Laboratory broadly defined at 42
CFR 493.2. Deemed status may be granted
subject to appropriate state and Centers for
Medicare and Medicaid Services review and
approval.

See also 21 USC Section 301 et seq. for
relevant food and drug requirements

Il. 42 USC Section 247d - Public Health
Emergencies

. 22 CCR 70241.

Clinical laboratory service means the
performance of clinical laboratory tests with
appropriate staff, space, equipment and
supplies.

22 CCR 70243. (a) Clinical laboratories shall
be operated in conformance with the
California Business and Professions Code

Can law be flexed or altered?

Are there applicable waivers?
Secretary of Preparedness and Response under
the National Preparedness for Bioterrorism and
Other Public Health Emergencies Act (pursuant to
HR 3448 Section 143). Standards vary on the
complexity of testing. Sanctioned provisions begin
at 42 CFR 493.1800 et seq. Request for flexibility
should include waiver of enforcement.

Il. 42 USC Section 247d - Public Health
Emergencies

The Secretary of Health and Human Services can
take any appropriate action to respond to a public
health emergency including treatment or
prevention of disease. Option may be to send
written request from the Governor seeking
secretary’s approval to allow Lab Operations
during a disaster response outside the confines of
the regulatory requirements. There may also be
less stringent requirements on public labs. May
also access powers of the Local Health
Department or Governor under the Emergency
Services Act.
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Sections 1200 to 1322, inclusive, Division 2,
Chapter 3 and 17 CCR 1030 to 1057.

(b) All hospitals shall maintain clinical
laboratory services and equipment for routine
laboratory work, such as urinalysis, complete
blood counts, blood typing, cross matching
and such other tests as are required by these
regulations.

(c) All hospitals shall maintain or make
provision for clinical laboratory services for
performance of tests in chemistry,
microbiology, serology, hematology,
pathology and such other tests as are
required by these regulations.

(d) Written policies and procedures shall be
developed and maintained by the person
responsible for the service in consultation with
other appropriate health professionals and
administration. Policies shall be approved by
the governing body. Procedures shall be
approved by the administration and medical
staff where such is appropriate.

(e) The responsibility and the accountability of
the clinical laboratory service to the medical
staff and administration shall be defined.

(f) The director of the clinical laboratory shall
assure that:

(1) Examinations are performed
accurately and in a timely fashion
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(2) Procedures are established
governing the provision of laboratory
services for outpatients.

(3) Laboratory systems identify the
patient, test requested, date and
time the specimen was obtained, the
time the request reached the
laboratory, the time the laboratory
completed the test and any special
handling which was required.

(4) Procedures are established to
ensure the satisfactory collection of
specimens.

(5) A communications system to
provide efficient information
exchange between the laboratory
and related areas of the hospital is
established.

(6) A quality control system within
the laboratory designed to ensure
medical reliability of laboratory data
is established. The results of control
tests shall be readily available in the
hospital.

(7) Reports of all laboratory
examinations are made a part of the
patient’'s medical record as soon as
is practical.

(8) No laboratory procedures are
performed except on the order of a
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person lawfully authorized to give
such an order.

(g) Tissue specimens shall be examined by a
physician who is certified or eligible for
certification in anatomical and/or clinical
pathology by the American Board of
Pathology or possesses qualifications which
are equivalent to those required for
certification. Oral specimens may be
examined by a dentist who is certified or
eligible for certification as an oral pathologist
by the American Board of Oral Pathology. A
record of his findings shall become a part of
the patient’s medical record.

(1) A tissue file shall be maintained
at the hospital or the principal office
of the consulting pathologist.

(h) The use, storage and disposal of
radioactive materials shall comply with the
California Radiation Control Regulations, 17
CCR.

(i) Where the hospital depends on outside
blood banks, there shall be a written
agreement governing the procurement,
transfer and availability of blood.

(j) Periodically, an appropriate committee of
the medical staff shall evaluate the services
provided and make appropriate
recommendations to the executive committee
of the medical staff and administration.
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Can law be flexed or altered?

Regulations and Standards

Requirements
22 CCR 70247. (a) There shall be sufficient
equipment and supplies maintained to
perform the laboratory services being offered.

(b) The hospital shall maintain blood storage
facilities in conformance with the provisions of
17 CCR 1002(g). Such facilities shall be
inspected at appropriately short intervals each
day of the week to assure these requirements
are being fulfilled.

22 CCR 70249. (a) Adequate laboratory
space a determined by the Department shall
be maintained.

(b) If tests on outpatients are to be performed,
outpatient access to the laboratory shall not
traverse a nursing unit.

Are there applicable waivers?

What requirements under
California Occupational
Safety and Health
Administration, Office of
Statewide Planning and
Development,
CDC-National Institute for
Occupational Safety and
Health can be waived?
Occupational Safety and
Health Administration
Best Practices for
Hospital-Based First
Receivers of Individuals
from Mass Casualty
Incidents

Joint Commission Environment of Care
4.10 see also Environment of Care 1.10,
1.20,3.10 & 8.30

I.  Joint Commission Environment of
Care 4.10 see also Environment of
Care 1.10, 1.20, 3.10 & 8.30

Radioactive biological and chemical isolation
and chemical decontamination

Environment of Care 4.10. An emergency in
the hospital or its community could suddenly
and significantly affect the need for the
hospital’s services or its ability to provide
those services. Therefore, a hospital needs to
have an emergency management plan that
comprehensively describes its approach to
emergencies in the hospital or in its
community.

. Joint Commission Environment of Care
4.10 see also Environment of Care 1.10,
1.20, 3.10 & 8.30

There are no Joint Commission provisions for
flexing standards. Safety, security and emergency
management should be addressed in a disaster
plan to ensure the safety of staff and patients.
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Il.  Penal Code Section 409.5. Menaces to Il.  Penal Code Section 409.5. Menaces to
Il. Penal Code Section 409.5 Public Health or Safety Public Health or Safety
(a) Whenever a menace to the public health If disaster creates an immediate menace to the
or safety is created by a calamity including a public health the local health officer may close the
flood, storm, fire, earthquake, explosion, area.

accident, or other disaster, officers of the
Department of the California Highway Patrol,
police departments, marshal’s office or
sheriff's office, any officer or employee of the
Department of Forestry and Fire Protection
designated a peace officer by Penal Code
Section 830.2 (g), any officer or employee of
the Department of Parks and Recreation
designated a peace officer by Penal Code
Section 830.2 (f), any officer or employee of
the Department of Fish and Game designated
a peace officer under Penal Code Section
830.2 (e), and any publicly employed full-time
lifeguard or publicly employed full-time marine
safety officer while acting in a supervisory
position in the performance of his or her
official duties, may close the area where the
menace exists for the duration thereof by
means of ropes, markers, or guards to any
and all persons not authorized by the
lifeguard or officer to enter or remain within
the enclosed area. If the calamity creates an
immediate menace to the public health, the
local health officer may close the area where
the menace exists pursuant to the conditions
set forth in this section.
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29 CFR 1910.120(a)(3),
1910.120(f)(2)(iv), 1910.120(q)(9)(i),
1910.120(q)(10), 1910.1000-1450

Requirements

. 29 CFR 1910.120(a)(3)

Hazardous materials response team - an
organized group of employees, designated by
the employer, who are expected to perform
work to handle and control actual or potential
leaks or spills of hazardous substances
requiring possible close approach to the
substance. The team members perform
responses to releases or potential releases of
hazardous substances for the purpose of
control or stabilization of the incident. A
hazardous materials response team is not a
fire brigade nor is a typical fire brigade a
hazardous materials response team. A
hazardous materials response team,
however, may be a separate component of a
fire brigade or fire department.

29 CFR 1910.120(f)(2)(iv)

The medical surveillance program shall be
instituted by the employer for the following
employees: Members of hazardous materials
response teams.

29 CFR 1910.120(q)(9)(i)

Members of an organized and designated
hazardous materials response team and
hazardous materials specialist shall receive a
baseline physical examination and be
provided with medical surveillance as required
in 29 CFR 1910.120 (f).

Are there applicable waivers?

Ill. 29 CFR 1910

Hazardous Materials and Waste regulations deal
with safety requirements for dealing with
hazardous materials including Hazardous Materials
teams. These are federal requirements and
discuss critical elements of safety plans and
requirements. As such, they are not subject to
state waivers but would require intervention by the
President.
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29 CFR 1910.120(q)(10)

Chemical protective clothing. Chemical
protective clothing and equipment to be used
by organized and designated hazardous
materials response team members, or to be
used by hazardous materials specialists, shall
meet the requirements of 29 CFR 1910.120

(9)(3) through (5).

IV. 29 USC Section 654 IV. 29 USC Section 654 V. 29 USC Section 654
Under the general duty clause (29 USC Section
654(a)(1)), employers are required to furnish their
employees with a working environment free from
recognized hazards. The specific duty clause at 29
USC Section 654(a)(2) requires employers to
comply with the specific workplace safety and
health regulations promulgated by the Secretary of
Labor. Violation of either clause may lead to civil or
criminal sanctions against the employer.
Employers who are likely to assist in an emergency
by means other than evacuation (rescue efforts)
are required by federal regulation to have a written
emergency response plan (29 CFR 1910.120(q).
There are no emergency provisions to waive the
general duty clause. This is a federal law so any
relief would have to come from the President. In
the event of a disaster, having a written disaster
plan may likely mitigate risk both of harm to
employees and risk of prosecution for violating the
Occupational Health and Safety Administration.

(a) Each employer—
(2) shall furnish to each of his
employees employment and a place
of employment which are free from
recognized hazards that are causing
or are likely to cause death or
serious physical harm to his
employees;

(2) shall comply with occupational
safety and health standards
promulgated under this Act.

(b) Each employee shall comply with
occupational safety and health standards and
all rules, regulations, and orders issued
pursuant to this Act which are applicable to
his own actions and conduct.
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Can law be flexed or altered?

Regulations and Standards

V. 29 CFR 1910.38 Emergency Action
Plans; Corresponding California
Occupational Safety and Health
Administration reference - 8 CCR 3220

Requirements

V. 29 CFR 1910.38 Emergency Action
Plans

(a) Application. An employer must have an
emergency action plan whenever an
Occupational Safety and Health
Administration standard in this part requires
one. The requirements in this section apply to
each such emergency action plan.

(b) Written and oral emergency action plans.
An emergency action plan must be in writing,
kept in the workplace, and available to
employees for review. However, an employer
with 10 or fewer employees may
communicate the plan orally to employees.

(c) Minimum elements of an emergency
action plan. An emergency action plan must
include at a minimum:

(1) Procedures for reporting a fire or
other emergency;

(2) Procedures for emergency
evacuation, including type of
evacuation and exit route
assignments;

(3) Procedures to be followed by
employees who remain to operate
critical plant operations before they

Are there applicable waivers?

V. 29 CFR 1910.38 Emergency Action Plans

Employers must have emergency action plans for
evacuations and other emergencies that address
procedures for evacuating; medical first-aid care;
training; contact lists, and the like. This is a federal
standard. These plans must be in place, and
therefore do not appear to require waiver.
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evacuate,

(4) Procedures to account for all
employees after evacuation;

(5) Procedures to be followed by
employees performing rescue or
medical duties;

(6) The name or job title of every
employee who may be contacted by
employees who need more
information about the plan or an
explanation of their duties under the
plan.

(d) Employee alarm system. An employer
must have and maintain an employee alarm
system. The employee alarm system must
use a distinctive signal for each purpose and
comply with the requirements in 29 CFR
1910.165.

(e) Training. An employer must designate and
train employees to assist in a safe and orderly
evacuation of other employees.

(f) Review of emergency action plan. An
employer must review the emergency action
plan with each employee covered by the plan;

(1) When the plan is developed or
the employee is assigned initially to
a job;

(2) When the employee’s
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29 CFR 1910.120 Hazardous waste
operations and emergency response;
Corresponding California Occupational
Safety and Health Administration
reference - 8 CCR 5192
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Requirements
responsibilities under the plan
change; and

(3) When the plan is changed.

VI. 29 CFR 1910.120 Hazardous waste
operations and emergency response

This section covers the following operations,
unless the employer can demonstrate that the
operation does not involve employee
exposure or the reasonable possibility for
employee exposure to safety or health
hazards: Emergency response operations for
releases of, or substantial threats of releases
of, hazardous substances without regard to
the location of the hazard.

29 CFR 1910.120(b)(1)

Employers shall develop and implement a
written safety and health program for their
employees involved in hazardous waste
operations. The program shall be designed to
identify, evaluate, and control safety and
health hazards, and provide for emergency
response for hazardous waste operations.

29 CFR 1910.120(b)(4)(i)

The site safety and health plan, which must
be kept on site, shall address the safety and
health hazards of each phase of site
operation and include the requirements and
procedures for employee protection.

29 CFR 1910.120(b)(4)(ii)

Can law be flexed or altered?
Are there applicable waivers?

VI. 29 CFR 1910.120 Hazardous waste
operations and emergency response

Hazardous Materials and Waste regulations deal
with safety requirements for dealing with
hazardous materials including Hazardous Materials
teams. Again, these are federal requirements and
discuss critical elements of safety plans and
requirements. As such, they are not subject to
state waivers but would require intervention by the
President.
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The site safety and health plan, as a
minimum, shall address the following:

A safety and health risk or hazard analysis for
each site task and operation found in the
workplan.

Employee training assignments to assure
compliance with paragraph (e) of this section.

Personal protective equipment to be used by
employees for each of the site tasks and
operations being conducted as required by
the personal protective equipment program in
29 CFR 1910.120 (g)(5).

Medical surveillance requirements in
accordance with the program in 29 CFR
1910.120 (f).

Frequency and types of air monitoring,
personnel monitoring, and environmental
sampling techniques and instrumentation to
be used, including methods of maintenance
and calibration of monitoring and sampling
equipment to be used.

Site control measures in accordance with the
site control program required in 29 CFR
1910.120 (d).

Decontamination procedures in accordance
with paragraph (k) of this section.

An emergency response plan meeting the
requirements of 29 CFR 1910.120 (l) for safe
and effective responses to emergencies,
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including the necessary personal protective
equipment and other equipment.

Confined space entry procedures.

A spill containment program meeting the
requirements of 29 CFR 1910.120 (j).

29 CFR 1910.120(c)(4)

The following information to the extent
available shall be obtained by the employer
prior to allowing employees to enter a site:

Location and approximate size of the site.

Description of the response activity and/or the
job task to be performed.

Duration of the planned employee activity.

Site topography and accessibility by air and
roads.

Safety and health hazards expected at the
site.

Pathways for hazardous substance
dispersion.

Present status and capabilities of emergency
response teams that would provide
assistance to on-site employees at the time of
an emergency.

Hazardous substances and health hazards
involved or expected at the site and their

Can law be flexed or altered?
Are there applicable waivers?
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Regulations and Standards Requirements Are there applicable waivers?
chemical and physical properties.

29 CFR 1910.120(c)(6)

Monitoring. The following monitoring shall be
conducted during initial site entry when the
site evaluation produces information which
shows the potential for ionizing radiation or
immediately dangerous to life and health
conditions, or when the site information is not
sufficient reasonably to eliminate these
possible conditions:

Monitoring with direct reading instruments for
hazardous levels of ionizing radiation.

Monitoring the air with appropriate direct
reading test equipment for (i.e., combustible
gas meters, detector tubes) for immediately
dangerous to life or health and other
conditions that may cause death or serious
harm (combustible or explosive atmospheres,
oxygen deficiency, toxic substances.)

Visually observing for signs of actual or
potential immediately dangerous to life or
health or other dangerous conditions.

An ongoing air monitoring program in
accordance with 29 CFR 1910.120 (h) shall
be implemented after site characterization has
determined the site is safe for the start-up of
operations.

29 CFR 1910.120(c)(7)
Risk identification. Once the presence and
concentrations of specific hazardous
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Current Compliance
Requirements

Can law be flexed or altered?
Are there applicable waivers?

substances and health hazards have been
established, the risks associated with these
substances shall be identified. Employees
who will be working on the site shall be
informed of any risks that have been
identified. In situations covered by the Hazard
Communication Standard,

29 CFR 1910.1200, training required by that
standard need not be duplicated. Risks to
consider include, but are not limited to:

Exposures exceeding the permissible
exposure limits and published exposure levels
Immediately Dangerous to Life and Health
Concentrations

Potential Skin Absorption and Irritation
Sources

Potential Eye Irritation Sources

Explosion Sensitivity and Flammability
Ranges

Oxygen deficiency

29 CFR 1910.120(g)(5)

Personal protective equipment program. A
personal protective equipment program,
which is part of the employer’s safety and
health program required in 29 CFR 1910.120
(b) or required in 29 CFR 1910.120 (p)(1) and
which is also a part of the site-specific safety
and health plan shall be established. The
personal protective equipment program shall
also address the elements listed below. When
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elements, such as donning and doffing
procedures, are provided by the manufacturer
of a piece of equipment and are attached to
the plan, they need not be rewritten into the
plan as long as they adequately address the
procedure or element.

Personal protective equipment selection
based upon site hazards,

Personal protective equipment use and
limitations of the equipment,

Work mission duration,

Personal protective equipment maintenance
and storage,

Personal protective equipment
decontamination and disposal,

Personal protective equipment training and
proper fitting,

Personal protective equipment donning and
doffing procedures,

Personal protective equipment inspection
procedures prior to, during, and after use,

Evaluation of the effectiveness of the
Personal protective equipment program, and

Limitations during temperature extremes, heat
stress, and other appropriate medical
considerations.
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VII. National Institute for Occupational
Safety and Health, OSH Act of 1970,
29 CFR 671

Current Compliance
Requirements

29 CFR 1910.120(k)(2)(i)

A decontamination procedure shall be
developed, communicated to employees and
implemented before any employees or
equipment may enter areas on site where
potential for exposure to hazardous
substance exists.

29 CFR 1910.120(1)(1)(i)

An emergency response plan shall be
developed and implemented by all employers
within the scope of 29 CFR 1910.120 (a)(1)(i)
through (ii) to handle anticipated emergencies
prior to the commencement of hazardous
waste operations. The plan shall be in writing
and available for inspection and copying by
employees, their representatives,
Occupational Safety and Health
Administration personnel and other
governmental agencies with relevant
responsibilities.

VII. National Institute for Occupational
Safety and Health, OSH Act of 1970, 29
CFR 671

OSH Act of 1970, Section 22. It is the purpose
of this section to establish a National Institute
for Occupational Safety and Health in the
Department of Health and Human Services in
order to carry out the policy set forth in
section 2 of this Act and to perform the
functions of the Secretary of Health and
Human Services under Osh Act of 1970
Sections 20 and 21, 29 USC 669 and 29 USC
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670.

OSH Act of 1970 Section 20(a)(1). (a) (1) The
Secretary of Health and Human Services,
after consultation with the Secretary and with
other appropriate Federal departments or
agencies, shall conduct (directly or by grants
or contracts) research, experiments, and
demonstrations relating to occupational safety
and health, including studies of psychological
factors involved, and relating to innovative
methods, techniques, and approaches for
dealing with occupational safety and health
problems.

OSH Act of 1970 Section 21(a)-(c). (a) The
Secretary of Health and Human services,
after consultation with the Secretary and with
other appropriate Federal departments and
agencies, shall conduct, directly or by grants
or contracts—

(1) education programs to provide an
adequate supply of qualified
personnel to carry out the purposes
of this Act, and

(2) informational programs on the
importance of and proper use of
adequate safety and health
equipment.

(b) The Secretary is also authorized to
conduct, directly or by grants or contracts,
short-term training of personnel engaged in
work related to his responsibilities under this
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Act.

(c) The Secretary, in consultation with the
Secretary of Health and Human Services,
shall-

(1) provide for the establishment and
supervision of programs for the
education and training of employers
and employees in the recognition,
avoidance, and prevention of unsafe
or unhealthful working conditions in
employments covered by this Act,
and

(2) consult with and advise
employers and employees, and
organizations representing
employers and employees as to
effective means of preventing
occupational injuries and illnesses.

VIII. 29 CFR 1910.132 VIII. 29 CFR 1910.132 VIII. 29 CFR 1910.132

Personal Protective Equipment: Safety standards
Application. Protective equipment, including subject to federal authority.

personal protective equipment for eyes, face,
head, and extremities, protective clothing,
respiratory devices, and protective shields
and barriers, shall be provided, used, and
maintained in a sanitary and reliable condition
wherever it is necessary by reason of hazards
of processes or environment, chemical
hazards, radiological hazards, or mechanical
irritants encountered in a manner capable of
causing injury or impairment in the function of
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any part of the body through absorption,
inhalation or physical contact.

(b) Employee-owned equipment. Where
employees provide their own protective
equipment, the employer shall be responsible
to assure its adequacy, including proper
maintenance, and sanitation of such
equipment.

(c) Design. All personal protective equipment
shall be of safe design and construction for
the work to be performed.

(d) Hazard assessment and equipment
selection. (1) The employer shall assess the
workplace to determine if hazards are
present, or are likely to be present, which
necessitate the use of personal protective
equipment. If such hazards are present, or
likely to be present, the employer shall: (i)
Select, and have each affected employee
use, the types of personal protective
equipment that will protect the affected
employee from the hazards identified in the
hazard assessment; (i) Communicate
selection decisions to each affected
employee; and, (iii) Select personal protective
equipment that properly fits each affected
employee. Note: Non-mandatory Appendix B
contains an example of procedures that would
comply with the requirement for a hazard
assessment. (2) The employer shall verify that
the required workplace hazard assessment
has been performed through a written
certification that identifies the workplace
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Regulations and Standards Requirements Are there applicable waivers?
evaluated; the person certifying that the
evaluation has been performed; the date(s) of
the hazard assessment; and, which identifies
the document as a certification of hazard
assessment.

(e) Defective and damaged equipment.
Defective or damaged personal protective
equipment shall not be used.

(f) Training. (1) The employer shall provide
training to each employee who is required by
this section to use personal protective
equipment. Each such employee shall be
trained to know at least the following: (i) When
personal protective equipment is necessary;
(i) What personal protective equipment is
necessary; (iii) How to properly don, doff,
adjust, and wear personal protective
equipment; (iv) The limitations of the personal
protective equipment; and, (v) The proper
care, maintenance, useful life and disposal of
the personal protective equipment.

Each affected employee shall demonstrate an
understanding of the training specified in 29
CFR 1910.132 (f)(1), and the ability to use
personal protective equipment properly,
before being allowed to perform work
requiring the use of personal protective
equipment. (3) When the employer has
reason to believe that any affected employee
who has already been trained does not have
the understanding and skill required by
paragraph (f)(2) of this section, the employer
shall retrain each such employee.

California Department of Public Health
80



Issue to Address

Reference Manual

Current Applicable Statutes,
Regulations and Standards

Current Compliance

Requirements
Circumstances where retraining is required
include, but are not limited to, situations
where: (i) Changes in the workplace render
previous training obsolete; or (i) Changes in
the types of personal protective equipment to
be used render previous training obsolete; or
(iii) Inadequacies in an affected employee's
knowledge or use of assigned personal
protective equipment indicate that the
employee has not retained the requisite
understanding or skill. (4) The employer shall
verify that each affected employee has
received and understood the required training
through a written certification that contains the
name of each employee trained, the date(s) of
training, and that identifies the subject of the
certification.

(g) Paragraphs (d) and (f) of this section apply
only to 29 CFR Sections 1910.133, 1910.135,
1919.136, and 1910.138. Paragraphs (d) and
(f) of this section do not apply to 29 CFR
Sections 1910.134 and 1910.137.

Can law be flexed or altered?
Are there applicable waivers?

When and under what
authority can consent
requirements be waived?
(Centers for Medicare and
Medicaid Services?)
(Applicable to Facilities,
not healthcare providers)

I. Centers for Medicare and Medicaid
Services Conditions of Participations
42 CFR 482.11(a)(b)(c)

I. Centers for Medicare and Medicaid
Services Conditions of Participations
42 CFR 482.11(a)(b)(c)

42 CFR Section 482.11 Condition of
participation: Compliance with Federal, State
and local laws. (a) The hospital must be in
compliance with applicable Federal laws
related to the health and safety of patients. (b)
The hospital must be—(1) Licensed; or

(2) Approved as meeting standards for
licensing established by the agency of the
State or locality responsible for licensing

. Centers for Medicare and Medicaid
Services Conditions of Participations 42
CFR 482.11(a)(b)(c)

In general, consent requirements, including
informed consent, revolve around patient care and
the liability for treatment without consent is
attached to the healthcare professional.
Nonetheless, by regulation, hospitals retain
ultimate responsibility for the care provided in the
facility.

Note however, under Business and Professions
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hospitals. (c) The hospital must assure that Code Section 2397, if an emergency situation in a

personnel are licensed or meet other doctors office or hospital and need for treatment is

applicable standards that are required by urgent, providers maybe protected from battery but
State or local laws.42 CFR 482.11(c) not for professional negligence.

Hospitals must assure its personnel meet all
applicable state and local requirements. This
by implication includes the requirement that

medical staff obtain informed consent.

II. Patient Bill of Rights, Health and Safety Il. Patient Bill of Rights, Health and Il.  Patient Bill of Rights, Health and Safety
Code Section 1262.8, 1288.4, 1249.60 22 Safety Code Section 1262.8, 1288.4, Code Section 1262.8, 1288.4, 1249.60 22
CCR 70707 et seq. and 42 CCR 482.13 1249.60 22 CCR 70707 et seq. and 42 CCR 70707 et seq. and 42 CCR 482.13

CCR 482.13
Patients’ Rights: Patients are afforded certain
Patient Rights includes the right to make rights. Under this regulation, hospitals and medical
informed decisions staffs are required to adopt a written policy on

patient rights and post those patient rights within
the hospital. Hospitals are required pursuant to
this regulation, to post the patient rights. As it
relates to informed consent, they have the right to
as much information as they need in order to give
informed consent. There is an exception to
informed consent in an emergency, meaning the
patient is experiencing an emergency medical
condition and there is insufficient time to undergo
the process of obtaining informed consent without
causing additional harm or death. It is unlikely that
the Governor would waive the requirement to
obtain informed consent by order, however in the
event of a catastrophic disaster, if a patient is
experiencing an emergency medical condition, the
obligation to obtain informed consent is not
required to treat that emergency medical condition.
Caution should be used, however, to limit
treatment without consent to the emergency

California Department of Public Health
82



Reference Manual

Issue to Address
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Regulations and Standards

Civil Code Section 1714.5. Mass Care
Centers; Disaster workers; Civil Code
Section 1714.6.

Current Compliance
Requirements

lll. Civil Code Section 1714.5. Mass Care
Centers; Disaster workers

Mass Care Centers; Disaster workers. There
shall be no liability on the part of one,
including the State of California, county, city
and county, city or any other political
subdivision of the State of California, who
owns or maintains any building or premises
which have been designated as a shelter from
destructive operations or attacks by enemies
of the United States by any disaster council or

Can law be flexed or altered?

Are there applicable waivers?
condition of the patient. Once stable, all consent
requirements apply. In the event the intervention is
minor (e.g., a flu injection) simple consent may
suffice. Simple consent applies if a relatively low
risk intervention (i.e., a shot) and the patient knows
they are going to get a shot but do not object.
Consent is a complicated subject and if in doubt,
do what is possible to inform, advise of options and
potential risks, and document the circumstances.

In general, consent requirements, including
informed consent, revolve around patient care and
the liability for treatment without consent is
attached to the healthcare professional.
Nonetheless, by regulation, hospitals retain
ultimate responsibility for the care provided in the
facility.

Note however, under Business and Professions
Code Section 2397, if an emergency situation in a
doctors office or hospital and need for treatment is
urgent, providers maybe protected from battery but
not for professional negligence.

Ill. Civil Code Section 1714.5. Mass Care
Centers; Disaster workers

Flex/Waiver/Alteration Not Necessary - Invoke
protections afforded by Civil Code. Liability
protections apply if a facility (or alternate care site)
is used as a mass care center or temporary annex
to treat those injured in under emergency
circumstances unless an act or omission is willful.
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IV. Federal and State Conditions of
admission

Current Compliance

Requirements
any public office, body, or officer of this state
or of the United States, or which have been
designated or are used as mass care centers,
first aid stations, temporary hospital annexes,
or as other necessary facilities for mitigating
the effects of a natural, manmade, or war-
caused emergency, for any injuries arising out
of the use thereof for such purposes
sustained by any person while in or upon said
building or premises as a result of the
condition of said building or premises or as a
result of any act or omission, or in any way
arising from the designation of such premises
as a shelter, or the designation or use thereof
as a mass care center, first aid station,
temporary hospital annex, or other necessary
facility for emergency purposes, except a
willful act, of such owner or occupant or his
servants, agents or employees when such
person has entered or gone upon or into said
building or premises for the purpose of
seeking refuge, treatment, care, or assistance
therein during destructive operations or
attacks by enemies of the United States or
during tests ordered by lawful authority or
during a natural or manmade emergency.

Can law be flexed or altered?
Are there applicable waivers?

IV. Federal and State Conditions of admission

Flex/Waiver/Alteration does not appear necessary -
Invoke protections afforded by Civil Code.
Statutory protection from a cause of action for
negligence or violation of any statute or ordinance
if complying with regulations directives or orders by
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Can law be flexed or altered?

Regulations and Standards

V. 22CCR 70713

VI. 42 CFR 482.13(b)(2)

Requirements

V. 22CCR 70713

Hospitals are ultimately responsible for the
care provided at the facility

VI. 42 CFR 482.13(b)(2)

42 CFR Section 482.13 Condition of
participation: Patients’ rights. A hospital must
protect and promote each patient’s rights. (b)
Standard: Exercise of rights. (2) The patient
or his or her representative (as allowed under
State law) has the right to make informed
decisions regarding his or her care. The
patient’s rights include being informed of his
or her health status, being involved in care
planning and treatment, and being able to
request or refuse treatment. This right must
not be construed as a mechanism to demand
the provision of treatment or services deemed
medically unnecessary or inappropriate.

Are there applicable waivers?
the Governor under the Emergency Services Act.

V. 22CCR 70713

Though certain requirements are subject to
flexibility, the hospital professional and
administrative responsibility for services rendered.

VI. 42 CFR 482.13(b)(2)

In general, consent requirements, including
informed consent, revolve around patient care and
the liability for treatment without consent is
attached to the healthcare professional.
Nonetheless, by regulation, hospitals retain
ultimate responsibility for the care provided in the
facility.

Note however, under Business and Professions
Code Section 2397, if an emergency situation in a
doctors office or hospital and need for treatment is
urgent, providers maybe protected from battery but
not for professional negligence.

What are the liability I
issues that result when
patients are turned away
due to overflow or lack of
specialty (Emergency
Medical Treatment and
Active Labor Act)?

Emergency Medical Treatment and
Active Labor Act

I.  Emergency Medical Treatment and
Active Labor Act

A medical screening exam and treatment
necessary to stabilize within the capability or
within the staff and facilities available unless
an appropriate transfer is made.

I.  Emergency Medical Treatment and Active
Labor Act

There is express authority to waive sanction
provisions by the Secretary of Health and Human
Services. There is also authority under H.R. 3448
to waive all requirements. Key for compliance
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Can law be flexed or altered?
Are there applicable waivers?

Additional resources to
review: California
Hospital Association
Emergency Medical
Treatment and Active
Labor Act Manual

42 USC Section 1320b-5

Il. 42 USC Section 1320b-5

To the extent necessary to accomplish the
purpose specified in subsection (a) of this
section, the Secretary is authorized, subject
to the provisions of this section, to temporarily
waive or modify application of, with respect to
healthcare items and services furnished by a
healthcare provider (or classes of healthcare
providers) in any emergency area (or portion
of such an area) during any portion of an
emergency period, the requirements of
subchapters XVIII, XIX or XXI of this chapter,
or any regulation thereunder (and the
requirements of this subchapter other than
this section, and regulations, and regulations
thereunder, insofar as they relate to such
subchapters), pertaining to: sanctions under
42 USC Section 1395dd of this title (relating
to examination and treatment for emergency
medical conditions and women in labor) for a
transfer of an individual who has not been
stabilized in violation of subsection (c) of this
section if the transfer arises out of the
circumstances of the emergency.

includes Documentation of what is within the
hospital/staff capabilities.

Il. 42 USC Section 1320b-5

The Secretary of Health and Human Services or
Assistant Secretary of Preparedness and
Response can flex these regulations under the
National Preparedness for Bioterrorism and Other
Public Health Emergencies Act (pursuant to HR
3448 Section 143).
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Regulations and Standards Requirements Are there applicable waivers?
Waiver Under Section 1135 of the . Waiver Under Section 1135 of the . Waiver Under Section 1135 of the Social
Social Security Act (#5) — memo from Social Security Act (#5) — memo from Security Act (#5) — memo from Department
Department of Health and Human Department of Health and Human of Health and Human Services Secretary,
Services Secretary, September 4, 2005 Services Secretary, September 4, 2005 September 4, 2005

Pursuant to 42 USC Section 1135(b) | hereby The Secretary of Health and Human Services or

waive the following requirements of titles Assistant Secretary of Preparedness and

XVIII, XIX, or XXI of the Act or regulations Response can flex these regulations under the

thereunder, and the following requirements of National Preparedness for Bioterrorism and Other
Title Xl of the Act, and regulations thereunder, | Public Health Emergencies Act (pursuant to HR
insofar as they relate to Titles XVIII, XIX, or 3448 Section 143).

XXI of the Act, but in each case, only to the
extent necessary to ensure that sufficient
healthcare items and services are available to
meet the needs of individuals enrolled in the
Medicare, Medicaid and State Children's
Health Insurance Program programs and to
ensure that healthcare providers that furnish
such items and services in good faith, but are
unable to comply with one or more of these
requirements as a result of the effects of
Hurricane Katrina, may be reimbursed for
such items and services and exempted from
sanctions for such noncompliance, absent
any determination of fraud and abuse:

Sanctions under 42 USC Section 1395dd (the
Emergency Medical Treatment and Labor
Act) for the redirection of an individual to
another location to receive a medical
screening examination pursuant to a state
emergency preparedness plan or transfer of
an individual who has not been stabilized if
the redirection or transfer arises out of
hurricane related emergency circumstances.
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Can law be flexed or altered?

Regulations and Standards

IV. Civil Code Section 1714.6, Compliance
with Emergency Orders

Requirements

IV. Civil Code Section 1714.6, Compliance
with Emergency Orders

Civil Code Section 1714.6 - Compliance with
emergency orders. The violation of any
statute or ordinance shall not establish
negligence as a matter of law where the act
or omission involved was required in order to
comply with an order or proclamation of any
military commander who is authorized to
issue such orders or proclamations; nor when
the act or omission involved is required in
order to comply with any regulation, directive,
or order of the Governor promulgated under
the California Emergency Services Act. No
person shall be prosecuted for a violation of
any statute or ordinance when violation of
such statute or ordinance is required in order
to comply with an order or proclamation of
any military commander who is authorized to
issue such orders or proclamations; nor shall
any person be prosecuted for a violation of
any statute or ordinance when violation of
such statute or ordinance is required in order
to comply with any regulation, directive, or
order of the Governor promulgated under the
California Emergency Services Act. The
provisions of this section shall apply to such
acts or omissions whether occurring prior to
or after the effective date of this section.

Are there applicable waivers?

IV. Civil Code Section 1714.6, Compliance with
Emergency Orders

Flex/Waiver/Alteration Not Necessary - Invoke
protections afforded by Civil Code. Statutory
protection from a cause of action for negligence or
violation of any statute or ordinance if complying
with regulations directives or orders by the
Governor under the Emergency Services Act.
Action must be taken to secure Governor's Orders.
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VI

Current Applicable Statutes,

Regulations and Standards
Health and Safety Code Section1317
(refusal to care for non-emergency
patient)

42 USC Section 1395dd

Current Compliance

Requirements
V. Health and Safety Code Section1317
(refusal to care for non-emergency
patient)

Health and Safety Code Section 1317.
Refusal to render care to non emergency
patient - No health facility, its employees,
physician, dentist, clinical psychologist or
podiatrist shall be liable in any action arising
from refusing to render emergency care if
based on a determination, exercising
reasonable care, the person is not suffering
from an emergency medical condition, or the
health facility does not have the appropriate
facilities or qualified personnel available to
render those services. The same applies to
any “rescue team” if resuscitation efforts are
attempted and in good faith.

Can law be flexed or altered?

Are there applicable waivers?
V. Health and Safety Code Section1317
(refusal to care for non-emergency patient)

No liability if refusal to render emergency care is
based on a determination that an emergency
medical condition does not exist or the facility does
not have the appropriate capabilities or qualified
personnel.

VI. 42 USC Section 1395dd

The Secretary of Health and Human Services or
Assistant Secretary of Preparedness and
Response can flex these regulations under the
National Preparedness for Bioterrorism and Other
Public Health Emergencies Act (pursuant to HR
3448 Section 143).
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Can law be flexed or altered?

Regulations and Standards
VII. 42 CFR 489

VIIl. Burrows v Redbud Community Hospital

Requirements

Are there applicable waivers?
VII. 42 CFR 489

The Secretary of Health and Human Services or
Assistant Secretary of Preparedness and
Response can flex these regulations under the
National Preparedness for Bioterrorism and Other
Public Health Emergencies Act (pursuant to HR
3448 Section 143).

VIIl. Burrows v Redbud Community Hospital

California damages limitations do not apply to the
Emergency Medical Treatment and Active Labor
Act causes of action.

What are the liability l.
issues that result when
patients are turned away
due to overflow or lack of
specialty (Emergency
Medical Treatment and
Active Labor Act)?

(Copy from Previous)
Austere Care

Additional resources to
review: California Il
Hospital Association
Emergency Medical
Treatment and Active
Labor Act Manual

Emergency Medical Treatment and
Active Labor Act

42 USC Section 1320b-5

I.  Emergency Medical Treatment and
Active Labor Act

A medical screening exam and treatment
necessary to stabilize within the capability or
within the staff and facilities available unless
an appropriate transfer is made.

Il. 42 USC Section 1320b-5

To the extent necessary to accomplish the
purpose specified in subsection (a) of this
section, the Secretary is authorized, subject to
the provisions of this section, to temporarily
waive or modify application of, with respect to
healthcare items and services furnished by a
healthcare provider (or classes of healthcare
providers) in any emergency area (or portion

. Emergency Medical Treatment and Active
Labor Act

There is express authority to waive sanction
provisions by the Secretary of Health and Human
Services. There is also authority under H.R. 3448
to waive all requirements. Key for compliance
includes Documentation of what is within the
hospital/staff capabilities.

Il. 42 USC Section 1320b-5

There is express authority to waive sanction
provisions by the Secretary of Health and Human
Services. There is also authority under H.R. 3448
to waive all requirements. Key for compliance
includes Documentation of what is within the
hospital/staff capabilities.
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of such an area) during any portion of an
emergency period, the requirements of
subchapters XVIII, XIX or XXI of this chapter,
or any regulation thereunder (and the
requirements of this subchapter other than
this section, and regulations, and regulations
thereunder, insofar as they relate to such
subchapters), pertaining to: sanctions under
42 USC Section 1395dd of this title (relating
to examination and treatment for emergency
medical conditions and women in labor) for a
transfer of an individual who has not been
stabilized in violation of subsection (c) of this
section if the transfer arises out of the
circumstances of the emergency.

IIl. Waiver Under 42 USC Section 1320b-5— | Ill. Waiver Under 42 USC Section 1320b-5 Ill.  Waiver Under 42 USC Section 1320b-5 —
memo from Department of Health and —memo from Department of Health memo from Department of Health and
Human Services Secretary, September and Human Services Secretary, Human Services Secretary, September 4,
4, 2005 September 4, 2005 2005

Pursuant to Section 1135(b) of the Social There is express authority to waive sanction
Security Act (the Act) (42 USC 1320b-5) | provisions by the Secretary of Health and Human
hereby waive the following requirements of Services. There is also authority under H.R. 3448
titles XVIII, XIX, or XXI of the Act or to waive all requirements. Key for compliance
regulations thereunder, and the following includes Documentation of what is within the
requirements of Title XI of the Act, and hospital/staff capabilities.

regulations thereunder, insofar as they relate
to Titles XVIII, XIX, or XXI of the Act, but in
each case, only to the extent necessary to
ensure that sufficient healthcare items and
services are available to meet the needs of
individuals enrolled in the Medicare, Medicaid
and State Children's Health Insurance
Program programs and to ensure that
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Current Applicable Statutes,
Regulations and Standards

IV. Civil Code Section 1714.6, Compliance
with Emergency Orders

Current Compliance

Requirements
healthcare providers that furnish such items
and services in good faith, but are unable to
comply with one or more of these
requirements as a result of the effects of
Hurricane Katrina, may be reimbursed for
such items and services and exempted from
sanctions for such noncompliance, absent
any determination of fraud and abuse:

Sanctions under Social Security Act Section
1867 (the Emergency Medical Treatment and
Labor Act, or EMTALA) for the redirection of
an individual to another location to receive a
medical screening examination pursuant to a
state emergency preparedness plan or
transfer of an individual who has not been
stabilized if the redirection or transfer arises
out of hurricane related emergency
circumstances.

IV. Civil Code Section 1714.6, Compliance
with Emergency Orders

Civil Code Section 1714.6 - Compliance with
emergency orders. The violation of any
statute or ordinance shall not establish
negligence as a matter of law where the act or
omission involved was required in order to
comply with an order or proclamation of any
military commander who is authorized to
issue such orders or proclamations; nor when
the act or omission involved is required in
order to comply with any regulation, directive,
or order of the Governor promulgated under
the California Emergency Services Act. No

Can law be flexed or altered?
Are there applicable waivers?

IV. Civil Code Section 1714.6, Compliance with
Emergency Orders

Flex/Waiver/Alteration Not Necessary - Invoke
protections afforded by Civil Code. Statutory
protection from a cause of action for negligence or
violation of any statute or ordinance if complying
with regulations directives or orders by the
Governor under the Emergency Services Act.
Action must be taken to secure Governor’s Orders.
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Issue to Address Current Applicable Statutes, Current Compliance Can law be flexed or altered?

Regulations and Standards Requirements Are there applicable waivers?
person shall be prosecuted for a violation of
any statute or ordinance when violation of
such statute or ordinance is required in order
to comply with an order or proclamation of
any military commander who is authorized to
issue such orders or proclamations; nor shall
any person be prosecuted for a violation of
any statute or ordinance when violation of
such statute or ordinance is required in order
to comply with any regulation, directive, or
order of the Governor promulgated under the
California Emergency Services Act. The
provisions of this section shall apply to such
acts or omissions whether occurring prior to
or after the effective date of this section.

V. Health and Safety Code Section 1317 V. Health and Safety Code Section 1317 V. Health and Safety Code Section 1317
(refusal to care for non-emergency (refusal to care for non-emergency (refusal to care for non-emergency patient)
patient) patient)

No liability if refusal to render emergency care is
Refusal to render care to non emergency based on a determination that an emergency
patient - No health facility, its employees, medical condition does not exist or the facility does
physician, dentist, clinical psychologist or not have the appropriate capabilities or qualified
podiatrist shall be liable in any action arising personnel.

from refusing to render emergency care if
based on a determination, exercising
reasonable care, the person is not suffering
from an emergency medical condition, or the
health facility does not have the appropriate
facilities or qualified personnel available to
render those services. The same applies to
any “rescue team” if resuscitation efforts are
attempted and in good faith.
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Issue to Address Current Applicable Statutes, Current Compliance Can law be flexed or altered?

Regulations and Standards Requirements Are there applicable waivers?

Can Occupational Safety . 29 CFR 1910.120 Hazardous waste . 29 CFR 1910.120 Hazardous waste . 29 CFR 1910.120 Hazardous waste
and Health operations and emergency response; operations and emergency response; operations and emergency response;
Administration/Hazardous Corresponding California Occupational Corresponding California Corresponding California Occupational
Waste Operations and Safety and Health Administration Occupational Safety and Health Safety and Health Administration reference
Emergency Response reference - 8 CCR 5192 Administration reference - 8 CCR 5192 -8 CCR 5192
Standard requirements be
flexed? 29 CFR 1910.120(a)(1)(v) This section Hazardous Materials and Waste: These regulations
covers the following operations, unless the deal with safety requirements for dealing with
employer can demonstrate that the operation hazardous materials including Hazardous Materials
does not involve employee exposure or the teams. Again, these are federal requirements and
reasonable possibility for employee exposure discuss critical elements of safety plans and
to safety or health hazards: Emergency requirements. As such, they are not subject to
response operations for releases of, or state waivers but would require intervention by the
substantial threats of releases of, hazardous President.
substances without regard to the location of
the hazard.

29 CFR 1910.120(b)(1)

Employers shall develop and implement a
written safety and health program for their
employees involved in hazardous waste
operations. The program shall be designed to
identify, evaluate, and control safety and
health hazards, and provide for emergency
response for hazardous waste operations.

29 CFR 1910.120(b)(4)(i)

The site safety and health plan, which must
be kept on site, shall address the safety and
health hazards of each phase of site
operation and include the requirements and
procedures for employee protection.

29 CFR 1910.120(b)(4)(ii)
The site safety and health plan, as a
minimum, shall address the following:
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Issue to Address Current Applicable Statutes, Current Compliance Can law be flexed or altered?
Regulations and Standards Requirements Are there applicable waivers?

A safety and health risk or hazard analysis for
each site task and operation found in the
workplan.

Employee training assignments to assure
compliance with 29 CFR 1910.120 (e).

Personal protective equipment to be used by
employees for each of the site tasks and
operations being conducted as required by
the personal protective equipment program in
29 CFR 1910.120 (g)(5).

Medical surveillance requirements in
accordance with the program in 29 CFR
1910.120 (f).

Frequency and types of air monitoring,
personnel monitoring, and environmental
sampling techniques and instrumentation to
be used, including methods of maintenance
and calibration of monitoring and sampling
equipment to be used.

Site control measures in accordance with the
site control program required in 29 CFR
1910.120 (d).

Decontamination procedures in accordance
with 29 CFR 1910.120 (k).

An emergency response plan meeting the
requirements of paragraph (I) of this section
for safe and effective responses to
emergencies, including the necessary
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Issue to Address Current Applicable Statutes,

Regulations and Standards

Current Compliance

Requirements
personal and protective equipment and other
equipment.

Confined space entry procedures.
A spill containment program meeting the
requirements of 29 CFR 1910.120 (j).

29 CFR 1910.120(c)(4)

The following information to the extent
available shall be obtained by the employer
prior to allowing employees to enter a site:

Location and approximate size of the site.
Description of the response activity and/or the
job task to be performed.

Duration of the planned employee activity.
Site topography and accessibility by air and
roads.

Safety and health hazards expected at the
site.

Pathways for hazardous substance
dispersion.

Present status and capabilities of emergency
response teams that would provide
assistance to on-site employees at the time of
an emergency.

Hazardous substances and health hazards
involved or expected at the site and their
chemical and physical properties.

29 CFR 1910.120(c)(6)

Can law be flexed or altered?
Are there applicable waivers?
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Issue to Address Current Applicable Statutes, Current Compliance Can law be flexed or altered?

Regulations and Standards Requirements Are there applicable waivers?
Monitoring. The following monitoring shall be
conducted during initial site entry when the
site evaluation produces information which
shows the potential for ionizing radiation or
immediately dangerous to life or health
conditions, or when the site information is not
sufficient reasonably to eliminate these
possible conditions:

Monitoring with direct reading instruments for
hazardous levels of ionizing radiation.

Monitoring the air with appropriate direct
reading test equipment for (i.e., combustible
gas meters, detector tubes) for immediately
dangerous to life or health and other
conditions that may cause death or serious
harm (combustible or explosive atmospheres,
oxygen deficiency, toxic substances.)

Visually observing for signs of actual or
potential immediately dangerous to life or
health or other dangerous conditions.

An ongoing air monitoring program in
accordance with 29 CFR 1910.120 (h) shall
be implemented after site characterization has
determined the site is safe for the start-up of
operations.

29 CFR 1910.120(c)(7)

Risk identification. Once the presence and
concentrations of specific hazardous
substances and health hazards have been
established, the risks associated with these
substances shall be identified. Employees
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Issue to Address Current Applicable Statutes, Current Compliance Can law be flexed or altered?

Regulations and Standards Requirements Are there applicable waivers?
who will be working on the site shall be
informed of any risks that have been
identified. In situations covered by the Hazard
Communication Standard,

29 CFR 1910.1200, training required by that
standard need not be duplicated. Risks to
consider include, but are not limited to:

Exposures exceeding the permissible
exposure limits and published exposure levels

Immediately Dangerous to Life or Health
Concentrations

Potential Skin Absorption and Irritation
Sources

Potential Eye Irritation Sources

Explosion Sensitivity and Flammability
Ranges

Oxygen deficiency

29 CFR 1910.120(g)(5)

Personal protective equipment program. A
personal protective equipment program,
which is part of the employer’s safety and
health program required in 29 CFR 1910.120
(b) or required in 29 CFR 1910.120 (p)(1) of
this section and which is also a part of the
site-specific safety and health plan shall be
established. The personal protective
equipment program shall also address the
elements listed below. When elements, such
as donning and doffing procedures, are
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Issue to Address Current Applicable Statutes, Current Compliance Can law be flexed or altered?

Regulations and Standards Requirements Are there applicable waivers?
provided by the manufacturer of a piece of
equipment and are attached to the plan, they
need not be rewritten into the plan as long as
they adequately address the procedure or
element.

Personal protective equipment selection
based upon site hazards,

Personal protective equipment use and
limitations of the equipment,

Work mission duration,
Personal protective equipment maintenance
and storage,

Personal protective equipment
decontamination and disposal,

Personal protective equipment training and
proper fitting,

Personal protective equipment donning and
doffing procedures,

Personal protective equipment inspection
procedures prior to, during, and after use,

Evaluation of the effectiveness of the
Personal protective equipment program, and

Limitations during temperature extremes, heat
stress, and other appropriate medical
considerations.

1910.120(K)(2)(i)
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Current Applicable Statutes,
Regulations and Standards

Current Compliance

Requirements
A decontamination procedure shall be
developed, communicated to employees and
implemented before any employees or
equipment may enter areas on site where
potential for exposure to hazardous
substance exists.

29 CFR 1910.120(1)(1)(i)

An emergency response plan shall be
developed and implemented by all employers
within the scope of 29 CFR 1910.120 (a)(1)(i)
through (ii) to handle anticipated emergencies
prior to the commencement of hazardous
waste operations. The plan shall be in writing
and available for inspection and copying by
employees, their representatives,
Occupational Safety and Health
Administration personnel and other
governmental agencies with relevant
responsibilities.

Can law be flexed or altered?
Are there applicable waivers?

Can Medicare Conditions
of Participation be flexed?

42 CFR 482.11 Condition of
participation: Compliance with Federal,
State and local laws

I. 42 CFR 482.11 Condition of
participation: Compliance with
Federal, State and local laws

Compliance with Federal, State and local
laws. (a) The hospital must be in compliance
with applicable Federal laws related to the
health and safety of patients. (b) The hospital
must be—(1) Licensed; or (2) Approved as
meeting standards for licensing established
by the agency of the State or locality
responsible for licensing hospitals. (c) The
hospital must assure that personnel are
licensed or meet other applicable standards
that are required by State or local laws.

I. 42 CFR 482.11 Condition of participation:
Compliance with Federal, State and local
laws

The conditions of participation may be flexed
directly by the Secretary of Health and Human
Services or Assistant Secretary of Disasters
pursuant to 42 USC 1320b-5 and HR 3448 upon
receipt of request by the Governor.

Conditions of Participation may also be altered
indirectly if such alteration meets the federal
threshold criteria and applicable state standards.
(42 CFR 482.11c) In other words, id state statute
allows program flexibility so long as flexibility is
granted the federal requirement would be met
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Issue to Address Current Applicable Statutes, Current Compliance Can law be flexed or altered?

Regulations and Standards Requirements Are there applicable waivers?
based on compliance with applicable state
standards. Note, however, some state

requirements are not subject to program flexibility.
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3.4 Alternate Care Sites

Issue to Address

Current Applicable Statutes, Regulations
and Standards

There are no known existing laws prescribing
minimum criteria to establish an Alternate
Care Site.

The only known existing statutes that could apply
are:

I.  Emergency Services Act
Il.  Good Samaritan Statutes

lll. California Government Code, Disaster
Service Workers

IV. Civil Code Statutes regarding Care in an
Emergency

I.  California Emergency Services Act :
® Government Code Section 8550
® Government Code Section 8607
® Government Code Section 8656
® Government Code Section 8659
® Government Code Section 8569

® Government Code Section 8570

Current Compliance Requirements

I. California Emergency Services Act:

® Government Code Section 8550.

The state has long recognized its responsibility to mitigate the
effects of natural, manmade, or war-caused emergencies which
result in conditions of disaster or in extreme peril to life, property,
and the resources of the state, and generally to protect the health
and safety and preserve the lives and property of the people of the
state. To insure that preparations within the state will be adequate
to deal with such emergencies, it is hereby found and declared to
be necessary:

(a) To confer upon the Governor and upon the chief executives and
governing bodies of political subdivisions of this state the
emergency powers provided herein; and to provide for state
assistance in the organization and maintenance of the emergency
programs of such political subdivisions;

(b) To provide for a state agency to be known and referred to as the
Office of Emergency Services, within the Governor’s office; and to
prescribe the powers and duties of the director of that office;

(c) To provide for the assignment of functions to state agencies to
be performed during an emergency and for the coordination and
direction of the emergency actions of such agencies;

(d) To provide for the rendering of mutual aid by the state
government and all its departments and agencies and by the
political subdivisions of this state in carrying out the purposes of
this chapter;

(e) To authorize the establishment of such organizations and the
taking of such actions as are necessary and proper to carry out the
provisions of this chapter.
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Issue to Address and Standards Current Compliance Requirements

It is further declared to be the purpose of this chapter and the policy
of this state that all emergency services functions of this state be
coordinated as far as possible with the comparable functions of its
political subdivisions, of the federal government including its
various departments and agencies, of other states, and of private
agencies of every type, to the end that the most effective use may
be made of all manpower, resources, and facilities for dealing with
any emergency that may occur.

Government Code Section 8607. (SEMS)

(a) By December 1, 1993, the Office of Emergency Services, in
coordination with all interested state agencies with designated
response roles in the state emergency plan and interested local
emergency management agencies shall jointly establish by
regulation a standardized emergency management system for use
by all emergency response agencies. The public water systems
identified in Government Code Section 8607.2 may review and
comment on these regulations prior to adoption. This system shall
be applicable, but not limited to, those emergencies or disasters
referenced in the state emergency plan. The standardized
emergency management system shall include all of the following
systems as a framework for responding to and managing
emergencies and disasters involving multiple jurisdictions or
multiple agency responses:

(1) The Incident Command Systems adapted from the systems
originally developed by the FIRESCOPE Program, including those
currently in use by state agencies.

(2) The multi-agency coordination system as developed by the
FIRESCOPE Program.

(3) The mutual aid agreement, as defined in Government Code
Section 8561, and related mutual aid systems such as those used
in law enforcement, fire service, and coroners operations.

(4) The operational area concept, as defined in Government Code
Section 8559.

California Department of Public Health
103



Reference Manual
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Issue to Address and Standards Current Compliance Requirements

(b) Individual agencies’ roles and responsibilities agreed upon and
contained in existing laws or the state emergency plan are not
superseded by this article.

(c) By December 1, 1994, the Office of Emergency Services, in
coordination with the State Fire Marshal's Office, the Department of
the California Highway Patrol, the Commission on Peace Officer
Standards and Training, the Emergency Medical Services
Authority, and all other interested state agencies with designated
response roles in the state emergency plan, shall jointly develop an
approved course of instruction for use in training all emergency
response personnel, consisting of the concepts and procedures
associated with the standardized emergency management system
described in Government Code Section 8607 (a).

(d) By December 1, 1996, all state agencies shall use the
standardized emergency management system as adopted pursuant
to Government Code Section 8607 (a), to coordinate multiple
jurisdiction or multiple agency emergency and disaster operations.

(e) (1) By December 1, 1996, each local agency, in order to be
eligible for any funding of response-related costs under disaster
assistance programs, shall use the standardized emergency
management system as adopted pursuant to Government Code
Section 8607to coordinate multiple jurisdiction or multiple agency
operations.

(2) Notwithstanding paragraph (1), local agencies shall be eligible
for repair, renovation, or any other nonpersonnel costs resulting
from an emergency.

(f) The office shall, in cooperation with involved state and local
agencies, complete an after-action report within 120 days after
each declared disaster. This report shall review public safety
response and disaster recovery activities and shall be made
available to all interested public safety and emergency
management organizations.

® Government Code Section 8656
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Extraterritorial performance of functions or duties; applicability of all
privileges and immunities, exemptions, rights and benefits

All of the privileges and immunities from liability; exemptions from
laws, ordinances, and rules; all pension, relief, disability, workers’
compensation, and other benefits which apply to the activity of
officers, agents, or employees of any political subdivision when
performing their respective functions within the territorial limits of
their respective political subdivisions, shall apply to them to the
same degree and extent while engaged in the performance of any
of their functions and duties extraterritorially under this chapter.

® Government Code Section 8659

Healthcare providers rendering emergency aid immune from
liability; exception:

Any physician or surgeon (whether licensed in this state or any
other state), hospital, pharmacist, nurse, or dentist who renders
services during any state of war emergency, a state of emergency,
or a local emergency at the express or implied request of any
responsible state or local official or agency shall have no liability for
any injury sustained by any person by reason of such services,
regardless of how or under what circumstances or by what cause
such injuries are sustained; provided, however, that the immunity
herein granted not apply in the event of a willful act or omission.

® Government Code Section 8569

The Governor shall coordinate the State Emergency Plan and
those programs necessary for the mitigation of the effects of an
emergency in this state; and he shall coordinate the preparation of
plans and programs for the mitigation of the effects of an
emergency by the political subdivisions of this state, such plans and
programs to be integrated into and coordinated with the State
Emergency Plan and the plans and programs of the federal
government and of other states to the fullest possible extent.
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® Government Code Section 8570

The Governor may, in accordance with the State Emergency Plan
and programs for the mitigation of the effects of an emergency in
this state: (a) Ascertain the requirements of the state or its political
subdivisions for food, clothing, and other necessities of life in the
event of an emergency. (b) Plan for, procure, and pre-position
supplies, medicines, materials, and equipment. (c) Use and employ
any of the property, services, and resources of the state as
necessary to carry out the purposes of this chapter. (d) Provide for
the approval of local emergency plans. (e) Provide for mobile
support units. (f) Provide for use of public airports. (g) Institute
training programs and public information programs. (h) Make
surveys of the industries, resources, and facilities, both public and
private, within the state, as are necessary to carry out the purposes
of this chapter. (i) Plan for the use of any private facilities, services,
and property and, when necessary, and when in fact used, provide
for payment for that use under the terms and conditions as may be
agreed upon. (j) Take all other preparatory steps, including the
partial or full mobilization of emergency organizations in advance of
an actual emergency; and order those test exercises needed to
insure the furnishing of adequately trained and equipped personnel
in time of need.

Il.  Good Samaritan Statutes: Il. Good Samaritan Statutes

® California Business and Professions Code Section ® Business and Professions Code Section 1627.5. Dentists

1627.5 Dentist No person licensed under this chapter [dentists], who in good faith

e California Business and Professions Code Section renders emergency care at the scene of an emergency occurring
2395, 2395.5, 2396, 2398 Physician outside the place of that person’s practice, or who, upon the
request of another person so licensed, renders emergency care to
¢ California Business and Professions Code Section a person for a complication arising from prior care of another
2727.5, 2861.5, 3503.5 Nurses/Physician Assistant person so licensed, shall be liable for any civil damages as a result
of any acts or omissions by that person in rendering the emergency
care.
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® Business and Professions Code Section 2395. Physician and
Surgeon

No licensee, who in good faith renders emergency care at the
scene of an emergency, shall be liable for any civil damages as a
result of any acts or omissions by such person in rendering the
emergency care.

“The scene of an emergency” as used in this section shall include,
but not be limited to, the emergency rooms of hospitals in the event
of a medical disaster.

“Medical disaster” means a duly proclaimed

state of emergency or local emergency declared pursuant to the
California Emergency Services Act (Government Code Section
8550, Title 2, Division 2, Chapter 7).

Acts or omissions exempted from liability pursuant to this section
shall include those acts or omissions which occur after the
declaration of a medical disaster and those which occurred prior to
such declaration but after the commencement of such medical
disaster.

The immunity granted in this section shall not apply in the event of
a willful act or omission.

® Business and Professions Code Section 2727.5. Nurse

A person licensed under this chapter [nurse] who in good faith
renders emergency care at the scene of an emergency which
occurs outside both the place and the course of that person’s
employment shall not be liable for any civil damages as the result of
acts or omissions by that person in rendering the emergency care.

This section shall not grant immunity from civil damages when the
person is grossly negligent.

® Business and Professions Code Section 2861.5. Licensed
Vocational Nurse

A person licensed under this chapter [licensed vocational nurse]
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who in good faith renders emergency care at the scene of an
emergency which occurs outside both the place and the course of
his employment shall not be liable for any civil damages as the
result of acts or omissions in rendering the emergency care. This
section shall not be construed to grant immunity from civil damage
to any person whose conduct in rendering emergency care is
grossly negligent.

® Business and Professions Code Section 3503.5. Physician’s
Assistant

(a) A person licensed under this chapter [physician’s assistant] who
in good faith renders emergency care at the scene of an
emergency that occurs outside both the place and course of that
person’s employment shall not be liable for any civil damage as a
result of any acts or omissions by that person in rendering the
emergency care. (b) This section shall not be construed to grant
immunity from civil damages to any person whose conduct in
rendering emergency care is grossly negligent. (c) In addition to the
immunity specified in subdivision (a), the provisions of Government
Code Section 2395, Chapter 5 Article 17 shall apply to a person
licensed under this chapter when acting pursuant to delegated
authority from an approved supervising physician.

. . . . Ill. Disaster Service Workers
lll. California Government Code, Disaster Service

Workers: ¢ Government Code Section 3100
* Government Code Section 3100. Public Employees as It is hereby declared that the protection of the health and safety and
Disaster Service Workers preservation of the lives and property of the people of the state
) o from the effects of natural, manmade, or war-caused emergencies
¢ Government Code Section 3101. Definitions which result in conditions of disaster or in extreme peril to life,

property, and resources is of paramount state importance requiring
the responsible efforts of public and private agencies and individual
citizens. In furtherance of the exercise of the police power of the
state in protection of its citizens and resources, all public
employees are hereby declared to be disaster service workers

® Government Code Section 3107. Reimbursement
Prohibited Absent Oath
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subject to such disaster service activities as may be assigned to
them by their superiors or by law.

® Government Code Section 3101

For the purpose of this chapter the term “disaster service worker”
includes all public employees and all volunteers in any disaster
council or emergency organization accredited by the California
Emergency Council. The term “public employees” includes all
persons employed by the state or any county, city, city and county,
state agency or public district, excluding aliens legally employed.

® Government Code Section 3107

No compensation nor reimbursement for expenses incurred shall
be paid to any disaster service worker by any public agency unless
such disaster service worker has taken and subscribed to the oath
or affirmation required by this chapter. It shall be the duty of the
person certifying to public payrolls to ascertain and certify that such
disaster service worker has taken such oath or affirmation.
Whenever there is more than one officer certifying to public payrolls
the governing body of a city or county or school district may
designate and make it the duty of a certain officer or officers to
ascertain and certify that such disaster service worker has taken
such oath or affirmation. The governing body of a city or county or
school district may designate and make it the duty of a local
disaster service officer to ascertain and certify that each volunteer
disaster service worker has taken such oath or affirmation.

Nothing in this chapter, however, shall prevent the correction of any
technical error or deficiency in an oath taken pursuant to this
chapter; provided, such correction is made before the disaster
service worker is actually paid or reimbursed.
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Current Applicable Statutes, Regulations
and Standards

IV. Civil Code Statutes regarding Care in an
Emergency

® California Civil Code Section 1714.5
® California Civil Code Section 1714.6

Current Compliance Requirements

IV. Civil Code Statutes regarding Care in an Emergency

® California Civil Code Section 1714.5

There shall be no liability on the part of one, including the State of
California, county, city and county, city or any other political
subdivision of the State of California, who owns or maintains any
building or premises which have been designated as a shelter from
destructive operations or attacks by enemies of the United States
by any disaster council or any public office, body, or officer of this
state or of the United States, or which have been designated or are
used as mass care centers, first aid stations, temporary hospital
annexes, or as other necessary facilities for mitigating the effects of
a natural, manmade, or war-caused emergency, for any injuries
arising out of the use thereof for such purposes sustained by any
person while in or upon said building or premises as a result of the
condition of said building or premises or as a result of any act or
omission, or in any way arising from the designation of such
premises as a shelter, or the designation or use thereof as a mass
care center, first aid station, temporary hospital annex, or other
necessary facility for emergency purposes, except a willful act, of
such owner or occupant or his servants, agents or employees when
such person has entered or gone upon or into said building or
premises for the purpose of seeking refuge, treatment, care, or
assistance therein during destructive operations or attacks by
enemies of the United States or during tests ordered by lawful
authority or during a natural or manmade emergency.

No disaster service worker who is performing disaster services
ordered by lawful authority during a state of war emergency, a state
of emergency, or a local emergency, as such emergencies are
defined in Government Code Section 8558, shall be liable for civil
damages on account of personal injury to or death of any person or
damage to property resulting from any act or omission in the line of
duty, except one that is willful.
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® California Civil Code Section 1714.6

The violation of any statute or ordinance shall not establish
negligence as a matter of law where the act or omission involved
was required in order to comply with an order or proclamation of
any military commander who is authorized to issue such orders or
proclamations; nor when the act or omission involved is required in
order to comply with any regulation, directive, or order of the
Governor promulgated under the California Emergency Services
Act. No person shall be prosecuted for a violation of any statute or
ordinance when violation of such statute or ordinance is required in
order to comply with an order or proclamation of any military
commander who is authorized to issue such orders or
proclamations; nor shall any person be prosecuted for a violation of
any statute or ordinance when violation of such statute or ordinance
is required in order to comply with any regulation, directive, or order
of the Governor promulgated under the California Emergency
Services Act. The provisions of this section shall apply to such acts
or omissions whether occurring prior to or after the effective date of
this section.
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Issue to
Address

Augmenting staffing
needed during an
emergency: Use of
volunteers and
Emergency System for
Advance Registration of
Volunteer Health
Professionals, to obtain
necessary staff,
healthcare
professionals and
medical staff during an
emergency

Reference Manual

Current Applicable Legislation, Statute, Law

Health Resources and Services Administration
Guidelines for developing an Emergency System for
Advance Registration of Volunteer Health
Professionals
(http://www.hrsa.gov/esarvhp/quidelines/default.htm)

Current Compliance
Requirements

I.  Health Resources and Services
Administration Guidelines for
developing an Emergency
System for Advance Registration
of Volunteer Health Professionals

Emergency System for Advance
Registration of Volunteer Health
Professionals System is an electronic
database of healthcare personnel who
volunteer to provide aid in an
emergency. An Emergency System for
Advance Registration of Volunteer
Health Professionals must (1) register
health volunteers, (2) apply emergency
credentialing standards to registered
volunteers, and (3) allow for the
verification of the identity, credentials,
and qualifications of registered
volunteers in an emergency.

Health Resources and Services
Administration has published Guidelines
[including an emergency credentialing
process] which are minimally prescriptive
and are designed to provide States with
options and flexibility to develop an
Emergency System for Advance
Registration of Volunteer Health
Professionals which best meets the
States’ needs while enabling a national

Can law be flexed or altered?
Are there applicable
waivers?

. Health Resources and Services
Administration Guidelines for
developing an Emergency System
for Advance Registration of
Volunteer Health Professionals

Implementing Emergency System for
Advance Registration of Volunteer Health
Professionals is not yet operationalized in
CA. Alternatives may exist to waive or
flex, for example, credentialing and
licensure requirements by order of the
Governor under the Emergency Services
Act. In the alternative, immunity
protection may apply if following orders
issued by the Governor.
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1. The Emergency Medical Services Authority’s California
Emergency System for Advance Registration of

Volunteer Health Professionals

(http://www.emsa.cahwnet.gov/def comm/viii092706 a.

asp)

Current Compliance
Requirements

| system of mutual aid.

By the end of the program in December
2006, all States will have an Emergency
System for Advance Registration of
Volunteer Health Professionals
developed in coordination with Health
Resources and Service Administration's
Emergency System for Advance
Registration of Volunteer Health
Professionals program, allowing for a
national system of mutual assistance of
health volunteers within a State’s public
health structures and hospital systems.

II. The Emergency Medical Services
Authority’s California Emergency
System for Advance Registration
of Volunteer Health Professionals

The Emergency Medical Services
Authority’s California Emergency System
for Advance Registration of Volunteer
Health Professionals effort has made
significant progress during the last six
months, and is continuing with
procurement and widespread system
rollout. The key accomplishments of the
last six months include:

® A proof-of-concept pilot that
registered physicians, registered
nurses, paramedics, and pharmacists
at www.medicalvolunteer.ca. gov.
This pilot registered volunteer health

Can law be flexed or altered?
Are there applicable
waivers?

IIl. The Emergency Medical Services
Authority’s California Emergency
System for Advance Registration
of Volunteer Health Professionals

Alternatives to Emergency System for
Advance Registration of Volunteer Health
Professionals may exist to waive or flex,
for example, credentialing and licensure
requirements by order of the Governor
under the Emergency Services Act. In the
alternative, immunity protection may
apply if following orders issued by the
Governor.
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Current Compliance
Requirements

professionals from throughout the
state. Additionally, the Emergency
Medical Services Authority partnered
with San Mateo County and Santa
Barbara County to participate as pilot
counties and assist in beta testing
the system.

Creation of a 30-minute on-line
training program for volunteer health
professionals. Designed to be
delivered prior to deployment, the
program answers important
questions regarding disaster
deployment, and helps prepare
volunteers for emergency service.

Development of a detailed and wide-
ranging Standardized Emergency
Management System-based
Principles of Operation, describing
how the state’'s Emergency System
for Advance Registration of Volunteer
Health Professionals will work at
local and state levels. These
principles were developed
consensually, with input from key
stakeholders in county Emergency
Medical Services authorities, public
health departments, state agencies,
and the private sector.

Resolution of critical legal questions
regarding professional liability and
workers compensation coverage.

Can law be flexed or altered?

Are there applicable
waivers?

California Department of Public Health




Reference Manual

Can law be flexed or altered?
Issue to Current Compliance Are there applicable
Address Current Applicable Legislation, Statute, Law Requirements waivers?

® Reconvening of the state’s formal
Emergency System for Advance
Registration of Volunteer Health
Professionals program advisory
committee, with explicit approval of
Emergency Medical Services
Authority overall efforts.

® Completion of a survey of county-
level Emergency System for Advance
Registration of Volunteer Health
Professionals efforts.

® Development of a marketing and
outreach plan for the coming year,
designed to recruit volunteers and
brief all relevant partners.

® Research and development across a
wide range of programmatic issues,
particularly concerned with privacy,
information security, data integrity,
and other aspects relevant to
maintaining the Emergency System
for Advance Registration of Volunteer
Health Professionals registry.

® Completion of the Emergency
Medical Services Authority Feasibility
Study Report, necessary for
procurement of software for the state
system.

Currently, the Emergency Medical
Services Authority is in the middle of the
procurement process for the formal
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(post-pilot) Emergency System for
Advance Registration of Volunteer
Health Professionals system.
Additionally, the Authority is engaged in
activities to expand the capacity to
manage the Emergency System for
Advance Registration of Volunteer
Health Professionals program, including
hiring new staff.

Concurrent with procurement efforts, the
Emergency Medical Services Authority is
planning for full-fledged implementation
of the Emergency System for Advance
Registration of Volunteer Health
Professionals system. Some of the many
activities in this next year will include:
codification and refinement of policies
and procedures; limited-scope exercises
to test operational concepts; extensive
marketing, recruitment, and outreach
efforts; pilots with key
hospital/healthcare system partners;
resolution of additional legal and
regulatory issues; pursuit of funds for
future operations; and training of system
administrators.

The system launched during the pilot
remains active and available for both
registration and emergency use.
Emergency System for Advance
Registration of Volunteer Health
Professionals represents a critical
resource in providing for surge personnel
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Joint Commission Comprehensive Accreditation

Manual for Hospitals: The Official Handbook (2006),
HR.1.25

Current Compliance
Requirements

| in the event of a disaster.

Ill.  Joint Commission
Comprehensive Accreditation
Manual for Hospitals: The Official
Handbook (2006), HR.1.25

HR.1.25. Standard: The hospital may
assign disaster responsibilities to
volunteer practitioners.

Rationale: When the disaster plan has
been implemented (see standard
Environment of Care 4.10 for a
description of emergency management
planning requirements) and the
immediate needs of the patients cannot
be met, the hospital may implement a
modified process for determining
gualifications and competence of
volunteer practitioners* (see EPs 5-8).
The volunteer practitioners that are
addressed by this standard only include
those professionals that are required by
law and regulation to have a license,
certification, or registration to practice
their profession. The usual process to
determine the qualifications and
competence of these professionals

Can law be flexed or altered?
Are there applicable
waivers?

Ill.  Joint Commission Comprehensive
Accreditation Manual for
Hospitals: The Official Handbook
(2006), HR.1.25

Joint Commission allows for use of
volunteers so long as for disaster plan
that is activated. Hospitals must
nonetheless assure that volunteers are
competent to safely provide care, and
verify licensure.
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would not allow a volunteer practitioner
to provide immediate care, treatment,
and services in the event of a disaster
(refer to the Glossary for definitions of
disaster and emergency) due to the
length of time it would take to complete
the process. A similar modified process
for the assignment of disaster privileges
for volunteer licensed independent
practitioners exists at standard
MS.4.110. While this standard allows for
a method to streamline the process for
determining qualifications and
competence, safeguards must be in
place to assure that the volunteer
practitioners are competent to provide
safe and adequate care, treatment, and
services. Even in a disaster, the integrity
of the following two parts of the usual
process for determining qualifications
and competence must be maintained: 1.
Verification of licensure, certification, or
registration required to practice a
profession. 2. Oversight of the care,
treatment, and services provided. This
option to assign disaster responsibilities
to volunteer practitioners is made on a
case-by-case basis in accordance with
the needs of the organization and its
patients, and on the qualifications of its
volunteer practitioners. There are a
number of state and federal systems
engaged in pre-event verification of
gualifications that may facilitate the
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assigning of disaster responsibilities to

Current Compliance
Requirements

volunteer practitioners at the time of a
disaster. Examples of such systems
include the Medical Reserve Corps and
the Emergency System for Advance
Registration of Volunteer Health
Professionals. It is expected that
additional programs will emerge and
evolve.

Elements of Performance:

Disaster responsibilities are assigned
only when the following two conditions
are present: the emergency
management plan has been activated,
and the hospital is unable to meet
immediate patient needs. 2. The hospital
identifies in writing the individual(s)
responsible for assigning disaster
responsibilities. 3. The hospital
describes in writing a mechanism (for
example, direct observation, mentoring,
and clinical record review) to oversee the
professional performance of volunteer
practitioners who are assigned disaster
responsibilities. 4. The hospital has a
mechanism to identify volunteer
practitioners that have been assigned
disaster responsibilities. 5. For volunteer
practitioners to be assigned disaster
responsibilities, the hospital obtains for
each volunteer practitioner at a
minimum, a valid government-issued
photo identification issued by a state or
federal agency (e.g., driver’s license or

Can law be flexed or altered?

Are there applicable
waivers?
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passport) and at least one of the
following: A current hospital picture
identification card that clearly identifies
professional designation. A current
license, certification, or registration.
Primary source verification of licensure,
certification, or registration (if required by
law and regulation to practice a
profession). Identification indicating that
the individual is a member of a Disaster
Medical Assistance Team, or Medical
Reserve Corps, Emergency System for
Advance Registration of Volunteer
Health Professionals, or other
recognized state or federal organizations
or groups. Identification indicating that
the individual has been granted authority
to render patient care, treatment, and
services in disaster circumstances (such
authority having been granted by a
federal, state, or municipal entity).
Identification by current organization
member(s) who possesses personal
knowledge regarding the volunteer
practitioner’s qualifications 6. Primary
source verification of licensure,
certification, or registration (if required by
law and regulation to practice a
profession) begins as soon as the
immediate situation is under control, and
is completed within 72 hours from the
time the volunteer practitioner presents
to the organization. Note: In the
extraordinary circumstance that primary
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source verification of licensure,
certification, or registration (if required by
law and regulation to practice a
profession) cannot be completed in 72
hours (for example, no means of
communication or a lack of resources), it
is expected that it be done as soon as
possible. In this extraordinary
circumstance, there must be
documentation of the following: why
primary source verification could not be
performed in the required time frame;
evidence of a demonstrated ability to
continue to provide adequate care,
treatment, and services; and an attempt
to rectify the situation as soon as
possible. Primary source verification of
licensure, certification, or registration (if
required by law and regulation to
practice a profession) would not be
required if the volunteer practitioner has
not provided care, treatment, and
services under the disaster
responsibilities. 7. The hospital oversees
the professional practice of volunteer
practitioners. 8. The hospital makes a
decision (based on information obtained
regarding the professional practice of the
volunteer practitioner) within 72 hours
related to the continuation of the disaster
responsibilities initially assigned.
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| IV. Government Code Section 8599. Plan Government |

Code Section 8599.2

| IV. Government Code Section 8599.

Current Compliance
Requirements

Plan Government Code Section
8599.2

The Office of Emergency Services shall
develop a plan for state and local
governmental agencies to utilize
volunteer resources during a state of
emergency proclaimed by the Governor.
The office shall consult with appropriate
state and local governmental agencies
and volunteer organizations in the
development of this plan.

Government Code Section 8599.2:
Statewide Natural Disaster Volunteer
Corp. Provides the minimum
requirements for the state Office of
Emergency Services plan to utilize
volunteer resources during a state of
emergency. Plan Minimum
Requirements: The plan required by
Government Code Section 8599 shall
address, at a minimum, all of the
following issues:

(a) A formal system for the utilization of
volunteer resources by state and local
governmental agencies during a
proclaimed state of emergency.

(b) A definition of volunteer resources.

(c) The identification and listing of
volunteer resources in California.

(d) An education program for volunteer
resources on the needs and use of

| IV. Government Code Section 8599.

Can law be flexed or altered?

Are there applicable
waivers?

Plan Government Code Section
8599.2

The State’s volunteer registry program is
currently in the design stages. In the
event of a state of disaster, the Governor
may issue orders that suspend, alter or
require certain actions, and if acting
under that order, certain liability
protections and immunities will apply.
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| volunteers by state and local
governmental agencies during a
proclaimed state of emergency.

(e) An education program for state and
local governmental agencies on the
availability and utilization of volunteer
resources during a proclaimed state of
emergency.

(f) The coordination of volunteer
resources during a proclaimed state of
emergency.

(g) Definition and identification of
volunteer skills and resources typically
required by state and local governmental
agencies during a proclaimed state of
emergency.

(h) A volunteer resources emergency
management system for responding to
needs of state and local governmental
agencies during a proclaimed state of
emergency.

() A natification procedure of volunteer
resources for participation in the plan.

(j) Communication needs of volunteer
resources responding during a
proclaimed state of emergency.

(k) Predisaster agreements for utilization
of volunteer resources by state and local
governments during a proclaimed state
of emergency.
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| V. Government Code Section 8657 (enrolled or registered |
volunteers; those impressed into service.

Current Compliance
Requirements

V. Government Code Section 8657.

(a) Volunteers duly enrolled or registered
with the Office of Emergency Services or
any disaster council of any political
subdivision, or unregistered persons duly
impressed into service during a state of
war emergency, a state of emergency, or

| V. Government Code Section 8657

Can law be flexed or altered?

Are there applicable
waivers?

(enrolled or registered volunteers;
those impressed into service.

Immunity protection to those enrolled or
registered volunteers, or those
unregistered impressed into services by
order of the Governor.

a local emergency, in carrying out,
complying with, or attempting to comply
with, any order or regulation issued or
promulgated pursuant to the provisions
of this chapter or any local ordinance, or
performing any of their authorized
functions or duties or training for the
performance of their authorized functions
or duties, shall have the same degree of
responsibility for their actions and enjoy
the same immunities as officers and
employees of the state and its political
subdivisions performing similar work for
their respective entities.

(b) No political subdivision or other
public agency under any circumstances,
nor the officers, employees, agents, or
duly enrolled or registered volunteers
thereof, or unregistered persons duly
impressed into service during a state of
war emergency, a state of emergency, or
a local emergency, acting within the
scope of their official duties under this
chapter or any local ordinance shall be
liable for personal injury or property
damage sustained by any duly enrolled
or registered volunteer engaged in or
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training for emergency preparedness or
relief activity, or by any unregistered
person duly impressed into service
during a state of war emergency, a state
of emergency, or a local emergency and
engaged in such service. The foregoing
shall not affect the right of any such
person to receive benefits or
compensation which may be specifically
provided by the provisions of any federal
or state statute nor shall it affect the right
of any person to recover under the terms
of any policy of insurance.

(c) The California Earthquake Prediction
Evaluation Council, an advisory
committee established pursuant to
Government Code Section 8590 of this
chapter, may advise the Governor of the
existence of an earthquake or volcanic
prediction having scientific validity. In its
review, hearings, deliberations, or other
validation procedures, members of the
council, jointly and severally, shall have
the same degree of responsibility for
their actions and enjoy the same
immunities as officers and employees of
the state and its political subdivisions
engaged in similar work in their
respective entities. Any person making a
presentation to the council as part of the
council’s validation process, including
presentation of a prediction for
validation, shall be deemed a member of
the council until the council has found
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Current Applicable Legislation, Statute, Law

Government Code Section 3111

VII. 19 CCR 2570 (Disaster Service Worker Volunteer

Program)

Current Compliance
Requirements

| the prediction to have or not have

scientific validity.

VI. Government Code Section 3111:
Defining volunteer and direct
services volunteer

VII. 19 CCR 2570.1

The Legislature has long provided a
state-funded program of workers’
compensation benefits for disaster
service worker volunteers who contribute
their services to protect the health and
safety and preserve the lives and
property of the people of the state. This
program was established to protect such
volunteers from financial loss as a result
of injuries sustained while engaged in
disaster service activities and to provide
immunity from liability for such disaster
service worker volunteers while
providing disaster service.

19 CCR 2570.2. Definitions Disaster
Service Worker.

(a) A disaster service worker is any
person registered with a disaster council
or the Governor’s Office of Emergency
Services, or a state agency granted
authority to register disaster service
workers, for the purpose of engaging in

Can law be flexed or altered?
Are there applicable
waivers?

VI. Government Code Section 3111

Waiver not applicable. Disaster must be
declared to invoke regulation.

VIl. 19 CCR 2570 (Disaster Service
Worker Volunteer Program)

Provides workers compensation rights to
protection to volunteers engaged in
disaster services activities.

*Appears cannot concurrently serve as a
Disaster Service Worker and be on a
payroll or otherwise compensated. This is
unfortunate because it precludes
protections and flexibility afforded to
Disaster Service Workers. Option may be
to seek order by Governor to temporarily
suspend the request to allow Disaster
Service Workers to receive compensation
with disaster responsibilities and
activities.
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| disaster service pursuant to the
California Emergency Services Act
without pay or other consideration.

(2) [sic] Disaster service worker includes
public employees, and also includes any
unregistered person impressed into
service during a state of war emergency,
a state of emergency, or a local
emergency by a person having authority
to command the aid of citizens in the
execution of his or her duties.

(3) Exclusion: Disaster service worker
does not include any member registered
as an active fire fighting member of any
regularly organized volunteer fire
department, having official recognition,
and full or partial support of the county,
city, town or district in which such fire
department is located.

(b) Disaster Service.

Disaster service means all activities
authorized by and carried on pursuant to
the California Emergency Services Act,
including approved and documented
training necessary or proper to engage
in such activities.

Exclusion. Disaster service does not
include any activities or functions
performed by a person if the disaster
council with which the person is
registered receives a fee or other
compensation for the performance of
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| that person’s activities or functions.

(c) Training. For purposes of these
regulations, training is a planned activity
sponsored by a disaster council (or
designated agency or authority) and may
include classroom instruction, disaster
drills or exercises, or related activities
that are designed to enhance the
disaster response skills (including safety)
of the disaster service worker.

(d) Disaster Council. A disaster council is
a public agency established by
ordinance which is empowered to
register and direct the activities of
disaster service workers within the area
of the county, city, city and county, or
any part thereof. In this respect, the
disaster council is acting as an
instrument of the state in aid of carrying
out general state government functions
and policy with regard to disaster
services.

(e) Accredited Disaster Council. A
disaster council may become accredited
through certification by the California
Emergency Council, or the Governor
when the Emergency Council is not
meeting, when the disaster council
agrees to follow and comply with the
rules and regulations established by the
Emergency Council pursuant to the
provisions of the Emergency Services
Act. Upon certification, and not before,
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the disaster council becomes an
accredited disaster council. A disaster
council remains accredited only while the
certification of the California Emergency
Council is in effect and is not revoked.

(f) Auxiliary Fire Fighter. An auxiliary fire
fighter is a person recruited, registered
and trained as a supplement or reserve
for unusual fire emergencies or disaster
situations. Workers’ compensation
benefits for auxiliary fire fighters may be
provided by the state. An auxiliary fire
fighter is not a “volunteer fire fighter,”
who is a person recruited and trained to
meet the day-to-day operational
requirements of a fire department.
Workers’ compensation insurance
premiums for the volunteer fire fighter
are the responsibility of the local
government or fire entity.

(g) Public Employee. All persons
employed by the state or any county,
city, city and county, state agency or
public district, excluding aliens legally
employed, are considered to be public
employees.

(h) Convergent Volunteers. Convergent
volunteers are individuals that come
forward to offer disaster response and
recovery volunteer services, during a
healthcare surge. Convergent volunteers
are not persons impressed into service
at the scene of an incident.

California Department of Public Health
129



Issue to
Address

Reference Manual

Current Applicable Legislation, Statute, Law

VIIl. Business and Professions Code Section 900. Practice
by Non-licensed Practitioner during State of
Emergency

Current Compliance
Requirements

VIII. Business and Professions Code
Section 900. Practice by Non-
licensed Practitioner during State
of Emergency

(a) Nothing in this division applies to a
healthcare practitioner licensed in
another state or territory of the United
States who offers or provides healthcare
for which he or she is licensed, if the
healthcare is provided only during a
state of emergency as defined in of
Government Code Section 8558 (b)
which emergency overwhelms the
response capabilities of California
healthcare practitioners and only upon
the request of the Director of the
Emergency Medical Services Authority.

(b) The director shall be the medical
control and shall designate the licensure
and specialty healthcare practitioners
required for the specific emergency and
shall designate the areas to which they
may be deployed.

(c) Healthcare practitioners shall provide,
upon request, a valid copy of a
professional license and a photograph
identification issued by the state in which
the practitioner holds licensure before
being deployed by the director.

(d) Healthcare practitioners deployed
pursuant to this chapter shall provide the
appropriate California licensing authority

Can law be flexed or altered?

Are there applicable
waivers?

VIIl. Business and Professions Code
Section 900. Practice by Non-
licensed Practitioner during State
of Emergency

Yes, flexibility exists for this regulation.
May utilize out-of-state licensed
professionals upon declaration of state of
emergency and request of the
Emergency Medical Services Authority.
(Template request would be
recommended.) Once met, Director has
authority to delineate professional
deployment.
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IX. Business and Professions Code Section 920.
Healthcare Professional Disaster Response Act

Current Applicable Legislation, Statute, Law
B | with verification of licensure upon

Current Compliance
Requirements

request.

(e) Healthcare practitioners providing
healthcare pursuant to this chapter shall
have immunity from liability for services
rendered as specified in Government
Code Section 8659.

(f) For the purposes of this chapter,
“healthcare practitioner” means any
person who engages in acts which are
the subject of licensure or regulation
under this division or under any initiative
act referred to in this division.

(g) For purposes of this chapter,
“director” means the Director of the
Emergency Medical Services Authority
who shall have the powers specified
Health and Safety Code Section 1797
Division 2.5.

IX. Business and Professions Code
Section 920. Healthcare
Professional Disaster Response
Act

This chapter shall be known and may be
cited as the Healthcare Professional
Disaster Response Act.

Can law be flexed or altered?

Are there applicable
waivers?

IX. Business and Professions Code
Section 920. Healthcare
Professional Disaster Response
Act

Provides authority during a disaster to
utilize healthcare professionals whose
licenses have lapsed or are inactive. This
also waives applicable licensure fees.
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X. Business and Professions Code Section 921. Use of

Inactive Licensees in State Disasters

Current Compliance
Requirements

X. Business and Professions Code
Section 921. Use of Inactive
Licensees in State Disasters

(a) The Legislature finds and declares
the following:

(2) In times of national or state
disasters, a shortage of
qualified healthcare
practitioners may exist in areas
throughout the state where they
are desperately required to
respond to public health
emergencies.

(2) Healthcare practitioners with
lapsed or inactive licenses
could potentially serve in those
areas where a shortage of
qualified healthcare
practitioners exists, if licensing
requirements were streamlined
and fees curtailed.

(b) It is, therefore, the intent of the
Legislature to address these matters
through the provisions of the Healthcare
Professional Disaster Response Act.

Can law be flexed or altered?
Are there applicable
waivers?

X. Business and Professions Code
Section 921. Use of Inactive
Licensees in State Disasters

Business and Professions Code Section
702 provides that the holder of an inactive
healing arts license or certificate issued
pursuant to this article shall not engage in
any activity for which an active license or
certificate is required. Business and
Professions Code Section 921 states a
legislative intent that inactive healthcare
professionals could serve as a resource
in a disaster. However, Business and
Professions Code Section 922 allows
only the Medical Board to waive licensing
fees with regard to physicians and
surgeons. That section imposes other
requirements, including continuing
education, upon inactive physicians
applying for a disaster license. Business
and Professions Code Section 922
imposes regulatory provisions which
could be suspended under Government
Code Section 8571.
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| XI. Business and Professions Code Section 2058. Lack of | |

License Does Not Prohibit Service in Emergency

Current Compliance
Requirements

XI. Business and Professions Code
Section 2058. Lack of License
Does Not Prohibit Service in
Emergency

Nothing in this chapter [on physician
licensing] prohibits service in the case of
emergency, or the domestic
administration of family remedies.

| XI. Business and Professions Code

Can law be flexed or altered?

Are there applicable
waivers?

Section 2058. Lack of License
Does Not Prohibit Service in
Emergency

This section provides that the medical
practice licensing provisions do not
prohibit service in the event of an
emergency. In effect, any person,
licensed or unlicensed, could during an
emergency provide what could be
considered medical care. Thus, a disaster
service worker who is not licensed as a
physician, but is required to provide
medical services in response to an
emergency, is not prohibited from doing
so by the medical practice licensing
provisions, and would enjoy the legal
immunities afforded to disaster service
workers for doing so.

Disaster Service
Workers

Labor Code Section 3211.92. Disaster Service Worker

I. Labor Code Section 3211.92
Disaster Service Worker

(a) “Disaster service worker” means any
natural person who is registered with an
accredited disaster council or a state
agency for the purpose of engaging in
disaster service pursuant to the
California Emergency Services Act
without pay or other consideration.

(b) “Disaster service worker” includes
public employees performing disaster
work that is outside the course and
scope of their regular employment

I.  Labor Code Section 3211.92.
Disaster Service Worker

Yes, there is flexibility to waive this
regulation. To the extent waiver or
flexibility is required, the Local Health
Department and Governor may issue
orders or take whatever action is required
to respond to a disaster that affects the
public health. Flexibility or waiver are not
required to operationalize the use of
Disaster Service Workers. However, the
local Board of Supervisors need to
delegate authority to issue orders to the
local health department. It is also prudent
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B B - | that each locality establishes a disaster

| without pay and also includes any

unregistered person impressed into council so the pre-planning and

service during a state of war emergency, registration of Disaster Service Workers
a state of emergency, or a local is accomplished prior to any large scale
emergency by a person having authority disaster. The statures do not expressly
to command the aid of citizens in the preclude registration retroactive to the
execution of his or her duties. time of disaster, but since immunity

protections are afforded, it is prudent to
pre-register to ensure maximum flexibility
to assist and afford maximum protection
from liability.

(c) Persons registered with a disaster
council at the time that council becomes
accredited need not reregister in order to
be entitled to the benefits provided by
Labor Code Section 4351 Chapter 10.

(d) Employee excluding “any
unregistered person performing like
services as a Disaster Service Worker
without pay or other consideration
except as provided by Labor Code
3211.92

- Il. Labor Code Section 3211.93.
; i ; Il.  Labor Code Sect 3211.93.
Il. Labor Code Section 3211.93. Disaster Service D?se(\)srterosgrviicelon Disaster Service

Yes, there is flexibility to waive this
regulation. To the extent waiver or
flexibility is required, the Local Health
Department and Governor may issue
orders or take whatever action is required
to respond to a disaster that affects the
public health. Flexibility or waiver are not
required to operationalize use of Disaster
Service Workers. However, the local
Board of Supervisors need to delegate

“Disaster service” means all activities
authorized by and carried on pursuant to
the California Emergency Services Act,
including training necessary or proper to
engage in such activities.
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Labor Code Section 3211.93a. Disaster Service;

Exclusion of Compensated Performance

Current Compliance
Requirements

lll. Labor Code Section 3211.93a.
Disaster Service; Exclusion of
Compensated Performance

“Disaster service” does not include any
activities or functions performed by a
person if the accredited disaster council
with which that person is registered
receives a fee or other compensation for
the performance of those activities or
functions by that person.

authority to issue orders to the local

Can law be flexed or altered?

Are there applicable
waivers?

health department. It is also prudent that
each locality establishes a disaster
council so the pre-planning and
registration of Disaster Service Workers
is accomplished prior to any large scale
disaster. The statures do not expressly
preclude registration retroactive to the
time of disaster, but since immunity
protections are afforded, it is prudent to
pre-register to ensure maximum flexibility
to assist and afford maximum protection
from liability.

Ill. Labor Code Section 3211.93a.
Disaster Service; Exclusion of
Compensated Performance

Yes, there is flexibility to waive this
regulation, but similar to other disaster
provisions this may not be required.
Waiver would be required, however, to
allow Disaster Service Worker to
concomitantly provide services as paid
personnel. The policy behind
investigating this option is to blanket
existing employees or contractors with
the liability protections afforded Disaster
Service Worker. It appears to do so, the
prohibitions against receiving
compensation would need to be waived
during the acute phase of a disaster.
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IV. Labor Code Section 3352.94. Definition of Employee

V. Labor Code Section 3600.6. Coverage of Disaster
Service Workers

Current Compliance
Requirements

IV. Labor Code Section 3352.94.
Definition of Employee

“Employee” excludes a disaster service
worker while performing services as a
disaster service worker except as
provided in Chapter 10 of this part.
“Employee” excludes any unregistered
person performing like services as a
disaster service worker without pay or
other consideration, except as provided
by Labor Code Section 3211.92.

V. Labor Code Section 3600.6.
Coverage of Disaster Service
Workers

Disaster service workers registered by a
disaster council while performing
services under the general direction of
the disaster council shall be entitled to all
of the same benefits of this division as
any other injured employee, except as
provided by Labor Code Section 4351
Part 1Chapter 10. For purposes of this
section, an unregistered person
impressed into performing service as a
disaster service worker during a state of

Can law be flexed or altered?
Are there applicable
waivers?

IV. Labor Code Section 3352.94.
Definition of Employee

Law currently creates a distinction
between Disaster Service Worker and
employer based on whether being
compensated. Yes - merging this
distinction, if desirable, waiver requires an
order by the Governor under the
Emergency Powers Act, state of
emergency authority. Assessment of risks
and benefits to any such merger is
required to determine if merging the
distinction via order would create
additional protections or cause other
untoward effects upon those offering
assistance during a disaster.

V. Labor Code Section 3600.6.
Coverage of Disaster Service
Workers

Waiver is not required. This provision
provides. Note, however, that invoking
the Disaster Service Worker provisions
requires a declaration of a state or local
emergency, and that services are
provided without compensation.
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Issue to Current Compliance
Address Current Applicable Legislation, Statute, Law Requirements

war emergency, a state of emergency, or
a local emergency by a person having
authority to command the aid of citizens
in the execution of his or her duties shall
also be deemed a disaster service
worker and shall be entitled to the same
benefits of this division as any other
disaster service worker.

VI. Labor Code Section 4350. Office
of Emergency Services
Administration of Compensation
for Disaster Service Workers

VI. Labor Code Section 4350. Office of Emergency
Services Administration of Compensation for Disaster
Service Workers

The Office of Emergency Services shall
administer this chapter as it relates to
volunteer disaster service workers.

VII. Labor Code Section 4351. Compensation as Exclusive VIl. Labor Code Section 4351.
Remedy Compensation as Exclusive
Remedy

Compensation provided by this division
is the exclusive remedy of a disaster
service worker, or his or her dependents,
for injury or death arising out of, and in
the course of, his or her activities as a
disaster service worker as against the
state, the disaster council with which he
or she is registered, and the county or
city which has empowered the disaster
council to register and direct his or her
activities. Liability for compensation
provided by this division is in lieu of any

Can law be flexed or altered?
Are there applicable
waivers?

VI. Labor Code Section 4350. Office of
Emergency Services
Administration of Compensation
for Disaster Service Workers

Waiver not applicable.

VII. Labor Code Section 4351.
Compensation as Exclusive
Remedy

This provision, like any state statute, may
be suspended or waived by the Governor.
It is not likely that this limitation of
Disaster Service Worker remedies would
be waived, as it would broaden liability
against State or local government.
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Issue to Current Compliance Are there applicable
Address Current Applicable Legislation, Statute, Law Requirements waivers?

other liability whatsoever to a disaster
service worker or his or her dependents
or any other person on his or her behalf
against the state, the disaster council
with which the disaster service worker is
registered, and the county or city which
has empowered the disaster council to
register and direct his or her activities,
for any injury or death arising out of, and
in the course of, his or her activities as a
disaster service worker.

VIIl. Labor Code Section 4352. Compensation Dependent VIII. Labor Code Section 4352. VIIl. Labor Code Section 4352.

on Appropriation Compensation Dependent on Compensation Dependent on
Appropriation Appropriation
Compensation for Disaster Service
Worker is limited to available funds. As
above, it is unlikely this would be waived
as it broadens liability exposure against
the state or local government.

No compensation shall be paid or
furnished to disaster service workers or
their dependents pursuant to this division
except from money appropriated for the
purpose of furnishing compensation to
disaster service workers and their
dependents. Liability for the payment or
furnishing of compensation is dependent
upon and limited to the availability of
money so appropriated. After all money
so appropriated is expended or set aside
in bookkeeping reserves for the payment
or furnishing of compensation and
reimbursing the State Compensation
Insurance Fund for its services, the
payment or furnishing of compensation
for an injury to a disaster service worker
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Issue to Current Compliance Are there applicable
Address Current Applicable Legislation, Statute, Law Requirements waivers?

or his or her dependents is dependent

upon there having been a reserve set up
for the payment or furnishing of
compensation to that disaster service
worker or his or her dependents and for
that injury, and liability is limited to the
amount of the reserve. The excess in a
reserve for the payment or furnishing of
compensation or for reimbursing the
State Compensation Insurance Fund for
its services may be transferred to
reserves of other disaster service
workers for the payment or furnishing of
compensation and reimbursing the State
Compensation Insurance Fund, or may
be used to set up reserves for other
disaster service workers.

IX. Labor Code Section 4353. Determination of Earnings IX. Labor Code Section 4353. IX. Labor Code Section 4353.
Determination of Earnings Determination of Earnings
If a disaster service worker suffers injury | Same as above (VIII), but specific to
or death while in the performance of replacement of wages.

duties as a disaster service worker, then,
irrespective of his or her remuneration
from this or other employment or from
both, the average weekly earnings for
the purposes of determining temporary
and permanent disability indemnity shall
be taken at the maximum fixed for each,
respectively, in Labor Code

Section 4453.
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Labor Code Section 4354. Permanent Disability

Labor Code Section 4355. Other Available Benefits

Current Compliance
Requirements

| X. Labor Code Section 4354.
Permanent Disability

If the injury sustained by a disaster
service worker causes permanent
disability, the percentage of disability to
total disability shall be determined as for
the occupation of a laborer of like age by
applying the schedule for the
determination of the percentages of
permanent disabilities prepared and
adopted by the administrative director.
The amount of the weekly payment for
permanent disability shall be the same
as the weekly benefit which would be
paid for temporary total disability
pursuant to Labor Code Section 4353.

Xl. Labor Code Section 4355. Other
Available Benefits

(a) Should the United States
Government or any agent thereof, in
accordance with any federal statute,
rule, or regulation, furnish monetary
assistance, benefits, or other temporary
or permanent relief to disaster service
workers or to disaster service workers
and their dependents for injuries arising
out of and occurring in the course of their
activities as disaster service workers, the
amount of compensation that any
disaster service worker or his or her
dependents are otherwise entitled to
receive from the State of California

| X. Labor Code Section 4354.

Can law be flexed or altered?

Are there applicable
waivers?

Permanent Disability

Same as above (VIII), but specific to
disability.

XI. Labor Code Section 4355. Other
Available Benefits

This is an offset provision under the
jurisdiction of the federal government. To
the extent federal funds are available,
accessing these funds may require
registration as a Disaster Service Worker,
and a declaration of a state or local
disaster.
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Issue to Current Compliance Are there applicable
Address Current Applicable Legislation, Statute, Law Requirements waivers?

under this division for any injury shall be

reduced by the amount of monetary
assistance, benefits, or other temporary
or permanent relief the disaster service
worker or his or her dependents have
received and will receive from the United
States or any agent thereof as a result of
the injury.

(b) If, in addition to monetary assistance,
benefits, or other temporary or
permanent relief, the United States
Government or any agent thereof
furnishes medical, surgical, or hospital
treatment, or any combination thereof, to
an injured disaster service worker, the
disaster service worker has no right to
receive similar medical, surgical, or
hospital treatment under this division.

(c) If, in addition to monetary assistance,
benefits, or other temporary or
permanent relief, the United States
Government or any agent thereof will
reimburse a disaster service worker or
his or her dependents for medical,
surgical, or hospital treatment, or any
combination thereof, furnished to the
injured disaster service worker, the
disaster service worker has no right to
receive similar medical, surgical, or
hospital treatment under this division.

(d) If the furnishing of compensation
under this division to a disaster service
worker or his or her dependents
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prevents the disaster service worker or

Current Compliance
Requirements

his or her dependents from receiving
assistance, benefits, or other temporary
or permanent relief under a federal
statute, rule, regulation, the disaster
service worker and his or her
dependents shall have no right to, and
may not receive, any compensation from
the State of California under this division
for any injury for which the United States
Government or any agent thereof will
furnish assistance, benefits, or other
temporary or permanent relief in the
absence of the furnishing of
compensation by the State of California

Can law be flexed or altered?

Are there applicable
waivers?

Disaster Service
Workers - Authority of
State to Compel Service

Government Code Section 204.

I.  Government Code Section 204.

The State may require services of
persons, with or without compensation:
In military duty; in jury duty; as
witnesses; as town officers; in highway
labor; in maintaining the public peace; in
enforcing the service of process; in
protecting life and property from fire,
pestilence, wreck, and flood; and in other
cases provided by statute.

. Government Code Section 204.
Flexibility or waiver is not required.

Disaster Service
Workers - Public
Employees, Oaths and
Compensation

Government Code Section 3100. Public Employees as
Disaster Service Workers

I.  Government Code Section 3100.
Public Employees as Disaster
Service Workers

It is hereby declared that the protection
of the health and safety and preservation
of the lives and property of the people of
the state from the effects of natural,

I.  Government Code Section 3100.
Public Employees as Disaster
Service Workers

This law deems all public employees as
Disaster Service Worker regardless of
compensation. No flexibility or waiver is
required, nor is a written declaration.

California Department of Public Health

142




Reference Manual

Can law be flexed or altered?

Issue to Current Compliance Are there applicable
Address Current Applicable Legislation, Statute, Law Requirements waivers?

manmade, or war-caused emergencies
which result in conditions of disaster or
in extreme peril to life, property, and
resources is of paramount state
importance requiring the responsible
efforts of public and private agencies
and individual citizens. In furtherance of
the exercise of the police power of the
state in protection of its citizens and
resources, all public employees are
hereby declared to be disaster service
workers subject to such disaster service
activities as may be assigned to them by
their superiors or by law.

Il.  Government Code Section 3101.
Definitions

Il.  Government Code Section 3101.
Definitions

Government Code Section 3101. For the
purpose of this chapter the term
“disaster service worker” includes all
public employees and all volunteers in
any disaster council or emergency
organization accredited by the California
Emergency Council. The term “public
employees” includes all persons
employed by the state or any county,
city, city and county, state agency or
public district, excluding aliens legally
employed.

Il.  Government Code Section 3101. Definitions

This clarifies that Disaster Service Worker
includes all public employees and
registered volunteers serving during a
disaster. No flex is required.
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Can law be flexed or altered?

Current Compliance
Current Applicable Legislation, Statute, Law Requirements
| 1. Government Code Section 3102. | . Government Code Section 3102. | .

Government Code Section 3102 (a) All
disaster service workers shall, before

Are there applicable
waivers?

Government Code Section 3102.

Issue to
Address

Yes, this oath requirement may be
waived by the Governor under a state

they enter upon the duties of their
employment, take and subscribe to the
oath or affirmation required by this

emergency. Since status as a Disaster
Service Worker requires taking this oath,
assessment should be made regarding

chapter. (b) In the case of intermittent,
temporary, emergency or successive
employments, then in the discretion of
the employing agency, an oath taken
and subscribed as required by this
chapter shall be effective for the
purposes of this chapter for all
successive periods of employment which
commence within one calendar year
from the date of that subscription. (c)
Notwithstanding Government Code
Section 3102 (b), the oath taken and
subscribed by a person who is a
member of an emergency organization
sanctioned by a state agency or an
accredited disaster council, whose
members are duly enrolled or registered
with the Office of Emergency Services,
or any accredited disaster council of any
political subdivision, shall be effective for
the period the person remains a member
with that organization.

suspending the (registration) and oath
requirements until such time as
appropriate (e.g. after the acute phase of
a disaster).
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Current Compliance
Current Applicable Legislation, Statute, Law Requirements

IV. Government Code Section 3103. Constitutional Oath. IV. Government Code Section 3103.
Constitutional Oath.

The oath or affirmation required by this
chapter is the oath or affirmation set
forth in Section 3 of Article XX of the
Constitution of California.

V. Government Code Section 3104.

V. Government Code Section 3104. Administration of Administration of Oath

Oath
The oath or affirmation may be taken
before any officer authorized to
administer oaths. The oath or affirmation
of any disaster service worker may be
taken before his appointing power or
before any person authorized in writing
by his appointing power.

No fee shall be charged by any person
before whom the oath or affirmation is
taken and subscribed.

) - VI. Government Code Section 3105.
VI. Government Code Section 3105. Filing of Oath Filing of Oath

(a) The oath or affirmation of any
disaster service worker of the state shall
be filed as prescribed by State
Personnel Board rule within 30 days of

Can law be flexed or altered?
Are there applicable
waivers?

IV. Government Code Section 3103.
Constitutional Oath.

Yes, this oath requirement may be
waived by the Governor under a state
emergency. Since status as a Disaster
Service Worker requires taking this oath,
assessment should be made regarding
suspending the (registration) and oath
requirements until such time as
appropriate (e.g. after the acute phase of
a disaster).

V. Government Code Section 3104.
Administration of Oath

Yes, this oath requirement may be
waived by the Governor under a state
emergency. Since status as a Disaster
Service Worker requires taking this oath,
assessment should be made regarding
suspending the (registration) and oath
requirements until such time as
appropriate (e.g. after the acute phase of
a disaster).

VI. Government Code Section 3105.
Filing of Oath

Yes, this oath requirement may be
waived by the Governor under a state
emergency. Since status as a Disaster
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VII. Government Code Section 3106. State employees

| the date on which it is taken and

Current Compliance
Requirements

subscribed. (b) The oath or affirmation of
any disaster service worker of any
county shall be filed in the office of the
county clerk of the county or in the
official department personnel file of the
county employee who is designated as a
disaster service worker. (c) The oath or
affirmation of any disaster service worker
of any city shall be filed in the office of
the city clerk of the city. (d) The oath or
affirmation of any disaster service worker
of any other public agency, including any
district, shall be filed with any officer or
employee of the agency that may be
designated by the agency. (e) The oath
or affirmation of any disaster service
worker may be destroyed without
duplication five years after the
termination of the disaster service
worker’s service or, in the case of a
public employee, five years after the
termination of the employee’s
employment.

VII. Government Code Section 3106.
State employees

Compliance with this chapter shall, as to
state employees, be deemed full
compliance with Government Code
Section 3106 Title 2, Division 5, Part 1,
Chapter 4, requiring taking of oaths by
state employees.

Can law be flexed or altered?

Are there applicable
waivers?

| Service Worker requires taking this oath, |

assessment should be made regarding
suspending the (registration) and oath
requirements until such time as
appropriate (e.g. after the acute phase of
a disaster).

VII. Government Code Section 3106.
State employees

Same as above (VI), to allow for post-
disaster administrative requirements.
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Issue to Current Compliance Are there applicable
Address Current Applicable Legislation, Statute, Law Requirements waivers?
VIIl. Government Code Section 3107. Reimbursement VIlI. Government Code Section 3107. VIIl. Government Code Section 3107.
Prohibited Absent Oath Reimbursement Prohibited Reimbursement Prohibited Absent
Absent Oath Oath
No compensation nor reimbursement for Same as above (VI), except to the extent
expenses incurred shall be paid to any federal funds are available subject to
disaster service worker by any public regrets under jurisdiction of the federal
agency unless such disaster service government. Careful assessment should
worker has taken and subscribed to the be made to determine if securing oaths
oath or affirmation required by this upon hiring or at some routine interval
chapter. It shall be the duty of the person | makes fiscal sense. (See applicable
certifying to public payrolls to ascertain federal disaster funding statutes for
and certify that such disaster service requests).

worker has taken such oath or
affirmation. Whenever there is more than
one officer certifying to public payrolls
the governing body of a city or county or
school district may designate and make
it the duty of a certain officer or officers
to ascertain and certify that such disaster
service worker has taken such oath or
affirmation. The governing body of a city
or county or school district may
designate and make it the duty of a local
disaster service officer to ascertain and
certify that each volunteer disaster
service worker has taken such oath or
affirmation.

Nothing in this chapter, however, shall
prevent the correction of any technical
error or deficiency in an oath taken
pursuant to this chapter; provided, such
correction is made before the disaster
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IX. Government Code Section 3108. False Oath

X. Government Code Section 3109. Prohibited
Membership

Current Applicable Legislation, Statute, Law
B | service worker is actually paid or

Current Compliance
Requirements

reimbursed.

IX. Government Code Section 3108.
False Oath

Every person who, while taking and
subscribing to the oath or affirmation
required by this chapter, states as true
any material matter which he or she
knows to be false, is guilty of perjury,
and is punishable by imprisonment in the
state prison for two, three, or four years.

X. Government Code Section 3109.
Prohibited Membership

Every person having taken and
subscribed to the oath or affirmation
required by this chapter, who, while in
the employ of, or service with, the state
or any county, city, city and county, state
agency, public district, or disaster council
or emergency organization advocates or
becomes a member of any party or
organization, political or otherwise, that
advocates the overthrow of the
government of the United States by force
or violence or other unlawful means, is
guilty of a felony, and is punishable by
imprisonment in the state prison.

Can law be flexed or altered?

Are there applicable
waivers?

IX. Government Code Section 3108.
False Oath

Waiver is not likely, though an option
should it be necessary.

X. Government Code Section 3109.
Prohibited Membership

Not applicable.
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Current Applicable Legislation, Statute, Law

Labor Code Section 3211.9. Disaster Council Defined.

Labor Code Section 3211.91. Accredited Disaster
Council

Current Compliance
Requirements

I. Labor Code Section 3211.9.
Disaster Council Defined.

“Disaster council” means a public
agency established by ordinance which
is empowered to register and direct the
activities of disaster service workers
within the area of the county, city, city
and county, or any part thereof, and is
thus, because of such registration and
direction, acting as an instrumentality of
the state in aid of the carrying out of the
general governmental functions and
policy of the state.

Il. Labor Code Section 3211.91.
Accredited Disaster Council

“Accredited disaster council” means a
disaster council that is certified by the
Office of Emergency Services as
conforming with the rules and
regulations established by the office
pursuant to Government Code Section
8610, Title 2, Division 1, Chapter 7,
Article 10. A disaster council remains
accredited only while the certification of
the Office of Emergency Services is in
effect and is not revoked.

Can law be flexed or altered?
Are there applicable
waivers?

I.  Labor Code Section 3211.9.
Disaster Council Defined.

Yes there is flexibility for this regulation
by order of the Governor under the
Disaster Services Act. To the extent
localities have not pre-established
Disaster Councils, but a disaster is in
effect, this may require waiver by order of
the Governor to ensure the downstream
capabilities offered by the Disaster
Services Act.

Il.  Labor Code Section 3211.91.
Accredited Disaster Council

Yes, there is flexibility for this regulation
by order of the Governor under the
Disaster Services Act. To the extent
localities have not pre-established
Disaster Councils, but a disaster is in
effect, this may require waiver by order of
the Governor to ensure the downstream
capabilities offered by the Disaster
Services Act.

In addition, assessment should be made
to determine if accreditation is required to
secure federal or other disaster funding.
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Government Code Section 8610. Creation and Duties

Current Compliance
Requirements

Ill. Government Code Section 8610.
Creation and Duties

Counties, cities and counties, and cities
may create disaster councils by
ordinance. A disaster council shall
develop plans for meeting any condition
constituting a local emergency or state of
emergency, including, but not limited to,
earthquakes, natural or manmade
disasters specific to that jurisdiction, or
state of war emergency; such plans shall
provide for the effective mobilization of
all of the resources within the political
subdivision, both public and private. The
disaster council shall supply a copy of
any plans developed pursuant to this
section to the Office of Emergency
Services. The governing body of a
county, city and county, or city may, in
the ordinance or by resolution adopted
pursuant to the ordinance, provide for
the organization, powers and duties,
divisions, services, and staff of the
emergency organization. The governing
body of a county, city and county, or city
may, by ordinance or resolution,
authorize public officers, employees, and
registered volunteers to command the
aid of citizens when necessary in the
execution of their duties during a state of
war emergency, a state of emergency, or
a local emergency.

Can law be flexed or altered?
Are there applicable
waivers?

Ill. Government Code Section 8610.
Creation and Duties

Yes, there is flexibility for this regulation,
though flexibility is not required because
this stature is affording permission
authority to establish a disaster council by
ordinance. Once established, though,
flexibility may be required to the extent
non-permissive request are met pre-
disaster but required to secure other
dependant.
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Can law be flexed or altered?

Issue to Current Compliance Are there applicable
Address Current Applicable Legislation, Statute, Law Requirements waivers?

Counties, cities and counties, and cities

may enact ordinances and resolutions

and either establish rules and

regulations or authorize disaster councils
to recommend to the director of the local
emergency organization rules and
regulations for dealing with local
emergencies that can be adequately
dealt with locally; and further may act to
carry out mutual aid on a voluntary basis
and, to this end, may enter into

agreements.

IV. Government Code Section 8612. Accreditation IV. Government Code Section 8612. IV. Government Code Section 8612.

Accreditation Accreditation

Any disaster council that both agrees to To the extent accreditation of a disaster
follow the rules and regulations council is necessary to secure other
established by the Office of Emergency abilities or benefits, and such extent has
Services pursuant to Government Code not yet been assessed, waiver of this
Section 8585.5 and substantially requirement is available to the Governor
complies with those rules and under his powers.

regulations shall be certified by the
office. Upon that certification, and not
before, the disaster council becomes an
accredited disaster council.

V. Government Code Section 8613. Loss of Accreditation | V- Government Code Section 8613. V. Government Code Section 8613.
Loss of Accreditation Loss of Accreditation

Should an accredited disaster council fail | same as above (1V), but specific to the

to comply with the rules and regulations | office of Emergency Services authority to
of the Office of Emergency Services in revoke accreditation.

any material degree, the office may
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VL.

Current Applicable Legislation, Statute, Law

Government Code Section 8614. Local Assistance to

Governor

Current Compliance
Requirements

| revoke its certification and, upon the act | |

of revocation, the disaster council shall
lose its accredited status. It may again
become an accredited disaster council in
the same manner as is provided for a
disaster council that has not previously
been accredited.

VI. Government Code Section 8614.
Local Assistance to Governor

(a) Each department, division, bureau,
board, commission, officer, and
employee of each political subdivision of
the state shall render all possible
assistance to the Governor and to the
Director of the Office of Emergency
Services in carrying out the provisions of
this chapter.

(b) The emergency power which may be
vested in a local public official during a
state of war emergency or a state of
emergency shall be subject or
subordinate to the powers herein vested
in the Governor when exercised by the
Governor.

(c) Ordinances, orders, and regulations
of a political subdivision shall continue in
effect during a state of war emergency or
a state of emergency except as to any
provision suspended or superseded by
an order or regulation issued by the
Governor.

Can law be flexed or altered?

Are there applicable
waivers?

VI. Government Code Section 8614.
Local Assistance to Governor

Waiver does not appear necessary
(Government Code Section 8614. Local
Assistance to Governor).
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Issue to Current Compliance Are there applicable
Address Current Applicable Legislation, Statute, Law Requirements waivers?

VIl. 19 CCR 2570.2 - Definitions - Disaster Council VII. 19 CCR 2570.2 - Definitions - VIl. 19 CCR 2570.2 - Definitions -
Disaster Council Disaster Council
(d) A disaster council is a public agency Waiver does not appear necessary, but to
established by ordinance which is the extent flexibility is required, the
empowered to register and direct the Governor has authority to waiver under
activities of disaster service workers his executive powers.

within the area of the county, city, city
and county, or any part thereof. In this
respect, the disaster council is acting as
an instrument of the state in aid of
carrying out general state government
functions and policy with regard to
disaster services. (e) Accredited Disaster
Council. A disaster council may become
accredited through certification by the
California Emergency Council, or the
Governor when the Emergency Council
is not meeting, when the disaster council
agrees to follow and comply with the
rules and regulations established by the
Emergency Council pursuant to the
provisions of the Emergency Services
Act. Upon certification, and not before,
the disaster council becomes an
accredited disaster council. A disaster
council remains accredited only while the
certification of the California Emergency
Council is in effect and is not revoked.
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VIII. 19 CCR 2571. Accredited Disaster Council. VIII. 19 CCR 2571. Accredited Disaster
Council.

(a) Disaster councils shall be accredited
in accordance with Government Code
Sections 8581(b) or 8612. (b) When
applying for accreditation, disaster
councils shall furnish the Governor’s
Office of Emergency Services with a
certified copy of the ordinance which has
provided for the following: a) a disaster
council; b) a Chairperson or director of
the disaster council; ) an Emergency
organization; and, d) compliance with the
Emergency Services Act.

The various classifications of disaster
service workers and the general duties
of the members of each classification
shall be limited to those described
below:

(a) Animal Rescue, Care and Shelter.
Veterinarians, veterinary support staff
and animal handlers providing skills in
the rescue, clinical treatment, and
transportation of all animals, including
but not limited to companion animals,
livestock, poultry, fish, exhibition
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animals, zoo animals, laboratory and
research animals, and wildlife; assisting
in the procurement of shelters,
equipment, and supplies; documenting
arrival, sheltering, treatment, and
discharge or placement of animals.

(b) Communications. Install, operate and
maintain various communications
systems and perform related service, to
assist officials and individuals in the
protection of life and property.

(c) Community Emergency Response
Team Member. Under the direction of
emergency personnel or a designated
team leader, assist emergency units
within their block, neighborhood, or other
area assignment; survey area
conditions; disseminate information;
secure data desirable for emergency
preparedness planning; report incidents;
and generally assist officials and
individuals in the protection of life and
property.

(d) Finance and Administrative Staff.
Perform executive, administrative,
technical, financial and clerical functions
for the emergency organization.

(e) Human Services. Assist in providing
food, clothing, bedding, shelter, and
rehabilitation aid; register evacuees to
promote reuniting families and to support
the needs of special populations;
compile authoritative lists of deceased
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| and missing persons; and other phases | |

of emergency human services, such as
maintaining morale and administering to
the mental health, religious or spiritual
needs of persons suffering from the
effects of the disaster.

(f) Fire. As auxiliary fire fighters or
auxiliary wildland fire fighters, assist
regular fire fighting forces or fire
protection agencies to fight fire, rescue
persons, and save property; control
forest or wildland fires or fire hazards;
instruct residents in fire prevention and
property defense methods, methods of
detecting fire, and precautions to be
observed in reducing fire hazards. (1)
For purposes of these regulations only,
the ratios between auxiliary fire fighters,
volunteer fire fighters, and paid fire
fighters shall be one auxiliary for one
volunteer and three volunteers for one
paid fire fighter. The basis for applying
these ratios is that the staffing of an
engine company, truck company, or a
squad shall not exceed six paid fire
fighters, and a salvage and rescue
company shall not exceed two paid fire
fighters. A fire department that has no
volunteer fire fighters is limited to three
auxiliary fire fighters for each paid fire
fighter in the companies and squads,
staffed as above. These staffing
standards are based on the number of
first line (not reserve) apparatus

Can law be flexed or altered?

Are there applicable
waivers?
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| operated by the fire department. (2)

Current Compliance
Requirements

When auxiliary fire fighters are
registered with other than an established
fire service organization; for example,
auxiliary fire fighters in a county or city
emergency management services
organization, a total number of eligible
auxiliary fire fighters shall be computed
for that city or unincorporated area. The
emergency management services
organization is entitled to register
auxiliary fire fighters not otherwise
registered with other established fire
service organizations, and to a number
not to exceed the allowable total as
indicated in 19 CCR

Section 2572.1(f)(1), above. (g) Laborer.
Under the direction and supervision of
the responding agency, performs
general labor services and supports
emergency operations.

(h) Law Enforcement. As Auxiliaries,
assist law enforcement officers and
agencies to protect life and property;
maintain law and order; perform traffic
control duties; guard buildings, bridges,
factories, and other facilities; isolate and
report unexploded ordnance.

(i) Logistics. Under the direction of the
emergency organization, assist in
procurement, warehousing, and release
of supplies, equipment materials, or
other resources. Assist in mobilization
and utilization of public and private

Can law be flexed or altered?

Are there applicable
waivers?
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movement of persons, materials, and
equipment.

() Medical and Environmental Health.
Staff casualty stations, establish and
operate medical and public health field
units; assist in hospitals, out-patient
clinics, and other medical and public
health installations; maintain or restore
environmental sanitation; assist in
preserving the safety of food, milk, and
water and preventing the spread of
disease; perform laboratory analysis to
detect the presence and minimize the
effects of nuclear, chemical, biological,
radiological or other hazardous agents.

(k) Safety Assessment Inspector.
Survey, evaluate and assess damaged
facilities for continued occupancy or use;
assist in emergency restoration of
facilities for utilities, transportation, and
other vital community services; and
provide recommendations regarding
shoring or stabilization of damaged or
unsafe buildings or structures.

() Search and Rescue. Under the
direction of the appropriate authority,
perform search and rescue operations in
one or more of several areas including:
search and rescue; urban search and
rescue; or mine and confined space
rescue.

(m) Utilities. Assist utility personnel in the

transportation resources required for the HE

Can law be flexed or altered?

Are there applicable
waivers?
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repair and restoration of public utilities
damaged by disaster.

Disaster Service . Government Code Section 3100. Public Employees as I.  Government Code Section 3100. . Government Code Section 3100.
Workers - Public Disaster Service Workers Public Employees as Disaster Public Employees as Disaster
Employees, Oaths and Service Workers Service Workers

Compensation It is hereby declared that the protection Flexibility does not appear to be

of the health and safety and preservation | necessary.
of the lives and property of the people of
the state from the effects of natural,
manmade, or war-caused emergencies
which result in conditions of disaster or
in extreme peril to life, property, and
resources is of paramount state
importance requiring the responsible
efforts of public and private agencies
and individual citizens. In furtherance of
the exercise of the police power of the
state in protection of its citizens and
resources, all public employees are
hereby declared to be disaster service
workers subject to such disaster service
activities as may be assigned to them by
their superiors or by law.

Il.  Government Code Section 3101. Definitions Il. Government Code Section 3101. Il.  Government Code Section 3101.
Definitions Definitions

Yes, flexibility exists for this regulation by
the Governor under his executive
authority, and by his powers under the
Emergency Services Act. It may be

Government Code Section 3101. For the
purpose of this chapter the term
“disaster service worker” includes all
public employees and all volunteers in
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Government Code Section 3102.

any disaster council or emergency

Current Compliance
Requirements

organization accredited by the California
Emergency Council. The term “public
employees” includes all persons
employed by the state or any county,
city, city and county, state agency or
public district, excluding aliens legally
employed.

Ill. Government Code Section 3102.

(a) All disaster service workers shall,
before they enter upon the duties of their
employment, take and subscribe to the
oath or affirmation required by this
chapter.

(b) In the case of intermittent, temporary,
emergency or successive employments,
then in the discretion of the employing
agency, an oath taken and subscribed
as required by this chapter shall be
effective for the purposes of this chapter
for all successive periods of employment
which commence within one calendar
year from the date of that subscription.

(c) Notwithstanding Government Code
Section 3102 (b), the oath taken and
subscribed by a person who is a
member of an emergency organization
sanctioned by a state agency or an
accredited disaster council, whose
members are duly enrolled or registered
with the Office of Emergency Services,

desirable to have a waiver as to

Can law be flexed or altered?

Are there applicable
waivers?

compensate persons providing services
during a disaster, to invoke other benefits
and protections to employees that are
available to Disaster Service Workers.

Ill. Government Code Section 3102.

Yes, flexibility for this regulation exists by
the Governor under his executive
authority, and by his powers under the
Emergency Services Act. Given the
unknown nature of a disaster, waiver may
be necessary to eliminate until post-
disaster, the administrative request not
necessary to respond to the actual
disaster.
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or any accredited disaster council of any

political subdivision, shall be effective for
the period the person remains a member
with that organization.

IV. Government Code Section 3103. Constitutional Oath. IV. Government Code Section 3103. IV. Government Code Section 3103.
Constitutional Oath. Constitutional Oath.
The oath or affirmation required by this Waiver not necessary as it addresses the
chapter is the oath or affirmation set oath process.

forth in Section 3 of Article XX of the
Constitution of California.

V. Government Code Section 3104.
Administration of Oath

Waiver not necessary as it addresses the
oath process.

V. Government Code Section 3104. Administration of V. Government Code Section 3104.
Oath Administration of Oath

The oath or affirmation may be taken
before any officer authorized to
administer oaths. The oath or affirmation
of any disaster service worker may be
taken before his appointing power or
before any person authorized in writing
by his appointing power.

No fee shall be charged by any person
before whom the oath or affirmation is
taken and subscribed.
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. Government Code Section 3105. Filing of Oath

Current Compliance
Requirements

VI. Government Code Section 3105.
Filing of Oath

(a) The oath or affirmation of any
disaster service worker of the state shall
be filed as prescribed by State
Personnel Board rule within 30 days of
the date on which it is taken and
subscribed.

(b) The oath or affirmation of any
disaster service worker of any county
shall be filed in the office of the county
clerk of the county or in the official
department personnel file of the county
employee who is designated as a
disaster service worker.

(c) The oath or affirmation of any
disaster service worker of any city shall
be filed in the office of the city clerk of
the city.

(d) The oath or affirmation of any
disaster service worker of any other
public agency, including any district,
shall be filed with any officer or
employee of the agency that may be
designated by the agency.

(e) The oath or affirmation of any
disaster service worker may be
destroyed without duplication five years
after the termination of the disaster
service worker’s service or, in the case
of a public employee, five years after the

Can law be flexed or altered?
Are there applicable
waivers?

VI. Government Code Section 3105.
Filing of Oath

Yes, flexibility for this regulation exists by
the Governor under his executive
authority, and by his powers under the
Emergency Services Act. Given the
unknown nature of a disaster, waiver may
be necessary to eliminate until post-
disaster, the administrative request not
necessary to respond to the actual
disaster.
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VII. Government Code Section 3106. State employees

VIIl. Government Code Section 3107. Reimbursement
Prohibited Absent Oath

Current Compliance
Requirements

termination of the employee’s
employment.

VII. Government Code Section 3106.
State employees

Compliance with this chapter shall, as to
state employees, be deemed full
compliance with Chapter 4, Part 1,
Division 5, Title 2 of Government Code
Section 3106, requiring taking of oaths
by state employees.

VIIl. Government Code Section 3107.
Reimbursement Prohibited
Absent Oath

No compensation nor reimbursement for
expenses incurred shall be paid to any
disaster service worker by any public
agency unless such disaster service
worker has taken and subscribed to the
oath or affirmation required by this
chapter. It shall be the duty of the person
certifying to public payrolls to ascertain
and certify that such disaster service
worker has taken such oath or
affirmation. Whenever there is more than
one officer certifying to public payrolls
the governing body of a city or county or

Can law be flexed or altered?

Are there applicable
waivers?

VII. Government Code Section 3106.
State employees

Yes, flexibility for this regulation exists by
the Governor under his executive
authority, and by his powers under the
Emergency Services Act. Given the
unknown nature of a disaster, waiver may
be necessary to eliminate until post-
disaster, the administrative request not
necessary to respond to the actual
disaster.

VIIIl. Government Code Section 3107.
Reimbursement Prohibited Absent
Oath

Yes, flexibility for this regulation exists per
authority of the Governor. Given the
unknown nature of a disaster, waiver may
be necessary to eliminate until post-
disaster, the administrative request not
necessary to respond to the actual
disaster. Note that this subdivision allows
for correction of technical errors, which
must be made prior to paying or
reimbursing a Disaster Service Worker.
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school district may designate and make

it the duty of a certain officer or officers
to ascertain and certify that such disaster
service worker has taken such oath or
affirmation. The governing body of a city
or county or school district may
designate and make it the duty of a local
disaster service officer to ascertain and
certify that each volunteer disaster
service worker has taken such oath or
affirmation.

Nothing in this chapter, however, shall
prevent the correction of any technical
error or deficiency in an oath taken
pursuant to this chapter; provided, such
correction is made before the disaster
service worker is actually paid or

reimbursed.
IX. Government Code Section 3108. False Oath IX. Government Code Section 3108. IX. Government Code Section 3108.
False Oath False Oath
Every person who, while taking and Not necessary or likely to be waived.

subscribing to the oath or affirmation
required by this chapter, states as true
any material matter which he or she
knows to be false, is guilty of perjury,
and is punishable by imprisonment in the
state prison for two, three, or four years.
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| X. Government Code Section 3109. Prohibited l

Membership

| X. Government Code Section 3109.

Current Compliance
Requirements

Prohibited Membership

Every person having taken and
subscribed to the oath or affirmation
required by this chapter, who, while in
the employ of, or service with, the state
or any county, city, city and county, state
agency, public district, or disaster council
or emergency organization advocates or
becomes a member of any party or
organization, political or otherwise, that
advocates the overthrow of the
government of the United States by force
or violence or other unlawful means, is
guilty of a felony, and is punishable by
imprisonment in the state prison.

| X. Government Code Section 3109.

Can law be flexed or altered?

Are there applicable
waivers?

Prohibited Membership
Not necessary or likely to be waived.

Augmenting staffing
needed during an
emergency: Operation
of Medical Reserve
Corps, Non-licensed
Federal Employees

. Medical Reserve Corps
http://www.medicalreservecorps.org

I.  Medical Reserve Corps;
http://www.medicalreservecorps.

org

The Medical Reserve Corps program
was created after President Bush’s 2002
State of the Union Address, in which he
asked all Americans to volunteer in
support of their country. The Medical
Reserve Corps is comprised of
organized medical and public health
professionals who serve as volunteers to
respond to natural disasters and
emergencies. These volunteers assist
communities nationwide during
emergencies and for ongoing efforts in
public health.

. Medical Reserve Corps;
http://www.medicalreservecorps.o
ra

The Medical Reserve Corps is a federal

program to register healthcare

professionals, under the control of the
federal government. Waiver or flexibility
appears not to be necessary. Pre-
planning local communications with
outside resources including disaster
volunteers would be beneficial pre-
disaster, and could be crucial during the
acute phase of a disaster. Many States
have disaster volunteer registrations
programs and information on the internet.

There are also template mutual aid

agreements available on the internet for
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The need for trained supplemental guides to tailor locality or facility specific
medical and public health personnel to mutual aid agreements.
assist with emergency operations was
highlighted after the terrorist attacks of
September 11, 2001. Many medical and
public health professionals sought to
support emergency relief efforts, but
there was no organized approach to
channel their efforts. The Medical
Reserve Corps program provides the
structure necessary to deploy medical
and public health personnel in response
to an emergency, as it identifies specific,
trained, credentialed personnel available
and ready to respond to emergencies.

There is no “typical” Medical Reserve
Corps unit. Each unit organizes in
response to their area’s specific needs.
A region’s hazard threats, health
concerns, and the organization in which
the unit is established (health
department, faith-based organization,
etc.), will dictate what an Medical
Reserve Corps “looks like.” With
community resources and partners that
span a spectrum from local voluntary
organizations to private corporations, the
“face” of each Medical Reserve Corps
community is unique. However, the
goals of the Medical Reserve Corps are
similar; units work toward bettering their
local area’s public health infrastructure
and strengthening their response
capabilities in the event of an
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California statutes on Mutual Aid Agreements

http://www.pdhealth.mil/reservist/
downloads/GuideForLocalLeaders.pdf

Current Compliance
Requirements

emergency. The differences exist in how | |

each community reaches these goals.

Il. California statutes on Mutual Aid
Agreements.
http://www.pdhealth.mil/reservist/
downloads/GuideForLocalLeader
s.pdf

How a local Medical Reserve Corps unit
is utilized will be decided locally. If an
emergency situation arises that indicates
the need for a local Medical Reserve
Corps unit to play a role, the decision to
activate the Medical Reserve Corps unit
will be made locally. The Medical
Reserve Corps unit will decide,
preferably in cooperation with
appropriate local officials, if and when to
activate its members to work to improve
public health in the community.

Can law be flexed or altered?
Are there applicable
waivers?

Il. California statutes on Mutual Aid
Agreements
http://www.pdhealth.mil/reservist/
downloads/GuideForLocallLeaders
pdf

The Medical Reserve Corps is a federal
program to register healthcare
professionals, under the control of the
federal government. Waiver or flexibility
appears not to be necessary. Pre-
planning local communications with
outside resources including disaster
volunteers would be beneficial pre-
disaster, and could be crucial during the
acute phase of a disaster. Many States
have disaster volunteer registrations
programs and information on the internet.
There are also template mutual aid
agreements available on the internet for
guides to tailor locality or facility specific
mutual aid agreements.
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Business and Professions Code Section 715.

Practice by Non-licensed Federal Employees

Current Compliance
Requirements

Ill. Business and Professions Code
Section 715.
Practice by Non-licensed Federal
Employees

Unless otherwise required by federal law
or regulation, no board under this
division which licenses dentists,
physicians and surgeons, podiatrists, or
nurses may require a person to obtain or
maintain any license to practice a
profession or render services in the
State of California if one of the following
applies:

(a) The person practicing a profession or
rendering services does so exclusively
as an employee of a department,
bureau, office, division, or similarly
constituted agency of the federal
government, and provides medical
services exclusively on a federal
reservation or at any facility wholly
supported by and maintained by the
United States government.

(b) The person practicing a profession or
rendering services does so solely
pursuant to a contract with the federal
government on a federal reservation or
at any facility wholly supported and
maintained by the United States
government.

(c) The person practicing a profession or

Can law be flexed or altered?
Are there applicable
waivers?

Ill. Business and Professions Code
Section 715.
Practice by Non-licensed Federal
Employees

Yes, there is flexibility for this regulation
per authority of the Governor. This
provision may play a critical component in
expanding the pool of listed healthcare
providers to those in the military.
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IV. Business and Professions Code Section 718.
Practice by Non-licensed Commissioned Active Duty
Officer of Military

Current Compliance
Requirements

rendering services does so pursuant to,

or as a part of a program or project
conducted or administered by a
department, bureau, office, division, or
similarly constituted agency of the
federal government which by federal
statute expressly exempts persons
practicing a profession or rendering
services as part of the program or
project from state laws requiring
licensure.

IV. Business and Professions Code
Section 718.
Practice by Non-licensed
Commissioned Active Duty
Officer of Military

A physician and surgeon who is not
licensed in this state but who is a
commissioned officer on active duty in
the medical corps of any branch of the
armed forces of the United States may
engage in the practice of medicine as
part of a residency, fellowship, or clinical
training program if all the following
conditions are met:

(a) The residency, fellowship, or clinical
training program is conducted by a
branch of the armed forces of the United
States at a health facility on a federal
reservation and limited in enroliment to
military physicians on active duty in the
medical corps of a branch of the armed

Can law be flexed or altered?
Are there applicable
waivers?

IV. Business and Professions Code
Section 718.
Practice by Non-licensed
Commissioned Active Duty Officer
of Military

Yes, there is flexibility for this regulation
per authority of the Governor. This
provision may play a critical component in
expanding the pool of listed healthcare
providers to those physicians still in
residency or fellowship training.
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| forces of the United States.

(b) The residency, fellowship, or clinical
training program, as part of its program,
contracts with or affiliates with a similar
program in or at a health facility not on a
federal reservation to offer specific
courses or training not available at the
facility located on the federal reservation.

(c) The officers enrolled in the residency,
fellowship, or clinical training program
restrict their practice only to patients who
are seen as part of their duties in the
program.

(d) The compensation received by the
officers enrolled in the residency,
fellowship, or clinical training program is
limited to their regular pay and
allowances as commissioned officers.

(e) The officers enrolled in the training
programs or portions of training
programs not conducted on a federal
reservation shall register with the
Division of Licensing of the Medical
Board of California on a form provided
by the division.
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| V. Business and Professions Code Section 922.
Licensing of Physician with Expired License

Current Compliance
Requirements

Business and Professions Code
Section 922.

Licensing of Physician with
Expired License

(a) A physician and surgeon who
satisfies the requirements of Business
and Professions Code Section 2439 but
whose license has been expired for less
than five years may be licensed under
this chapter.

(b) To be licensed under this chapter, a
physician and surgeon shall complete an
application, on a form prescribed by the
Medical Board of California, and submit
it to the board, along with the following:

(1) Documentation that the
applicant has completed the
continuing education
requirements described in
Business and Professions Code
Section 2190, Chapter 5, Atrticle
10 for each renewal period
during which the applicant was
not licensed.

(2) A complete set of
fingerprints as required by
Business and Professions Code
Sections 144 and 2082,
together with the fee required
for processing those
fingerprints.

(c) An applicant shall not be required to

Can law be flexed or altered?
Are there applicable
waivers?

Business and Professions Code
Section 922.

Licensing of Physician with
Expired License

Yes, there is flexibility for this regulation
by executive authority of the Governor
and under the Emergency Services Act.
Flexibility or waiver of the administrative
requirement may facilitate use of recently
retired physicians during the acute phase
of a disaster.
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Current Compliance
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| pay any licensing, delinquency, or

penalty fees for the issuance of a license
under this chapter.

Can law be flexed or altered?
Are there applicable
waivers?

Can staff (licensed and
unlicensed
professionals) be
required to work during
a disaster, orin
conditions (workplace,
hours or safety) not in
compliance with current
standards?

California Industrial Welfare Commission Order No. 4-

2001, 3(B)(9)-(10)

I.  California Industrial Welfare
Commission Order No. 4-2001,
3(B)(9)-(10)

No employee assigned to work a 12-

hour shift established pursuant to this

order shall be required to work more
than 12 hours in any 24-hour period
unless the chief nursing officer or
authorized executive declares that:

® A ‘“healthcare emergency”, as
defined above, exists in this order;
and

® All reasonable steps have been
taken to provide required staffing;
and

® Considering overall operational
status needs, continued overtime is
necessary to provide required
staffing.

Provided further that no employee shall
be required to work more than 16 hours
in a 24-hour period unless by voluntary
mutual agreement of the employee and
the employer, and no employee shall
work more than 24 consecutive hours
until said employee receives not less

I.  California Industrial Welfare
Commission Order No. 4-2001,
3(B)(9)-(10)

All statutes and regulations are subject to

modification or waiver under the

Governors executive Powers during a

state of emergency.
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(b) 29 USC Section 654

Current Applicable Legislation, Statute, Law

Current Compliance
Requirements

| than eight (8) consecutive hours off duty |

immediately following the 24 consecutive
hours of work.

Notwithstanding California Industrial
Welfare Commission Order No. 4-2001,
3(B)(9), an employee may be required to
work up to 13 hours in any 24-hour
period if the employee scheduled to
relieve the subject employee does not
report for duty as scheduled and does
not inform the employer more than two
(2) hours in advance of that scheduled
shift that he/she will not be appearing for
duty as scheduled.

Il. 29 USC Section 654
(a) Each employer—

(2) shall furnish to each of his
employees employment and a
place of employment which are
free from recognized hazards
that are causing or are likely to
cause death or serious physical
harm to his employees;

(2) shall comply with
occupational safety and health
standards promulgated under
this Act.

(b) Each employee shall comply with
occupational safety and health standards
and all rules, regulations, and orders
issued pursuant to this Act which are

Can law be flexed or altered?

Are there applicable
waivers?

Il. 29 USC Section 654

These provisions of federal law are
essentially identical to the provisions of
Labor Code Section 6400. Although the
Governor could waive the Labor Code
provisions, the state cannot waive the
provisions of the federal law. Although the
U.S. Department of Labor could elect not
to enforce these provisions in disaster
situations, it is unclear that the
requirements can be suspended.
However, it should also be noted that
disaster service workers, whether
volunteers, public employees or
impressed into service, have no claim
against the public agencies for which they
serve.
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Current Compliance
Requirements

applicable to his own actions and

conduct.

Occupational Safety and Health
Administration requires under its general
duty clause that employers protect
employees from known dangers.

Can law be flexed or altered?
Are there applicable
waivers?

Can staff be
commandeered and
reallocated from an
unaffected area and
transferred to an
affected area?

Government Code Section 8572

. Government Code Section 8572

In the exercise of the emergency powers
hereby vested in him during a state of
war emergency or state of emergency,
the Governor is authorized to
commandeer or utilize any private
property or personnel deemed by him
necessary in carrying out the
responsibilities hereby vested in him as
Chief Executive of the state and the
state shall pay the reasonable value
thereof.

Notwithstanding the provisions of this
section, the Governor is not authorized
to commandeer any newspaper,
newspaper wire service, or radio or
television station, but may, during a state
of war emergency or state of emergency,
and if no other means of communication
are available, utilize any news wire
services, and the state shall pay the
reasonable value of such use. In so
utilizing any such facilities, the Governor
shall interfere as little as possible with
their use for the transmission of news.

I.  Government Code Section 8572

Yes, there is flexibility for this regulation
by order of the Governor during a state of
emergency. Commandeering personnel
requires the state to pay reasonable
compensation. What will be the basis for
determining what is reasonable remains
to be determined. Also, it is unclear
whether commandeering personnel would
afford the protection offered to Disaster
Service Workers.
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Issue to
Address

What are the current
precedents and
guidelines related to
required use of
personal protective
equipment and
mandated vaccinations
or quarantines for
personnel?

Reference Manual

Current Applicable Legislation, Statute, Law

Speier Bill 739, codified at Health and Safety Code

Section 1288.5

Current Compliance
Requirements

I.  Speier Bill 739, codified at Health
and Safety Code Section 1288.5

The bill would establish the Hospital
Infectious Disease Control Program,
which would require the State
Department of Public Health of health
facilities and general acute care
hospitals implement various measures
relating to disease surveillance and the
prevention of healthcare associated
infection. By July 1, 2007, the acute care
hospitals need to take the following
actions: (1) Annually offer on-site
influenza vaccines to all employees (2)
Institute respiratory hygiene and cough
etiquette protocols, develop and
implement isolation procedures for
influenza patients, and adopt a seasonal
influenza plan (3) Revise existing or
develop a new disaster plan that
includes a pandemic influenza
component. The plan should include any
actual or recommended collaboration
with local, regional and state public
health agencies in the event of an
influenza pandemic

By January 1, 2008, the following actions
should be taken by the state department:
(1) Implement an healthcare associated
infection surveillance and prevention
program designed to assess the
department’s resource needs, educate
health facility evaluator nurses in

Can law be flexed or altered?
Are there applicable
waivers?

I.  Speier Bill 739, codified at Health
and Safety Code Section 1288.5

Yes, there is flexibility for this regulation.
This law requires hospitals to provide for
example, flu vaccinations to all
employees. The various requirements
under this statute, some of which are not
yet effective, are subject to waiver by the
Governor by his authority in a state of
emergency.
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Issue to
Address

Current Applicable Legislation, Statute, Law

Health and Safety Code Section 120175 - 120250

| healthcare associated infections and

Current Compliance
Requirements

educate department staff on methods of
implementing recommendations for
disease prevention (2) Investigate the
development of electronic reporting
databases (3) Revise existing and adopt
new administrative regulations as
necessary (4) Require that hospitals
develop a process for evaluating the
judicious use of antibiotics

Il. Health and Safety Code Section
120175 - 120250

Health and Safety Code Section120195.
Each health officer shall enforce all
orders, rules, and regulations concerning
guarantine or isolation prescribed or
directed by the department.

Health and Safety Code Section 120200.
Each health officer, whenever required
by the department, shall establish and
maintain places of quarantine or isolation
that shall be subject to the special
directions of the department.

Health and Safety Code Section 120205.
No quarantine shall be established by a
county or city against another county or
city without the written consent of

the department.

Health and Safety Code Section 120210.
Whenever in the judgment of the
department it is necessary for the

Can law be flexed or altered?

Are there applicable
waivers?

Il.  Health and Safety Code Section
120175 - 120250

Yes, there is flexibility for this regulation.
This and other quarantine related statutes
are subject to waiver by the Governor,
and may be subject to waiver by the
CDPH authority. By delegation of the
government locality, the Local Health
Office may execute quarantine orders in
addition to enforcing them under this
statute.
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Reference Manual

Current Applicable Legislation, Statute, Law

Current Compliance
Requirements

protection or preservation of the public
health, each health officer shall, when
directed by the department, do the
following: (a) Quarantine or isolate and
disinfect persons, animals, houses or
rooms, in accordance with general and
specific instructions of the department.
(b) Destroy bedding, carpets, household
goods, furnishings, materials, clothing, or
animals, when ordinary means of
disinfection are considered unsafe, and
when the property is, in the judgment of
the department, an imminent menace to
the public health. When the property is
destroyed pursuant to this section, the
governing body of the locality where the
destruction occurs may make adequate
provision for compensation in proper
cases for those injured thereby.

Health and Safety Code Section 120215.
Upon receiving information of the
existence of contagious, infectious, or
communicable disease for which the
department may from time to time
declare the need for strict isolation or
guarantine, each health officer shall: (a)
Ensure the adequate isolation of each
case, and appropriate quarantine of the
contacts and premises. (b) Follow local
rules and regulations, and all general
and special rules, regulations, and
orders of the department, in carrying out
the quarantine or isolation.

Health and Safety Code Section 120220.

Can law be flexed or altered?

Are there applicable
waivers?
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Issue to
Address

Current Applicable Legislation, Statute, Law

Current Compliance
Requirements

| When quarantine or isolation, either strict |

or modified, is established by a health
officer, all persons shall obey his or her
rules, orders, and regulations.

Health and Safety Code Section 120225.
A person subject to quarantine or strict
isolation, residing or in a quarantined
building, house, structure, or other
shelter, shall not go beyond the lot
where the building, house, structure, or
other shelter is situated, nor put himself
or herself in immediate communication
with any person not subject to
quarantine, other than the physician, the
health officer or persons authorized by
the health officer.

Health and Safety Code Section 120230.
No instructor, teacher, pupil, or child who
resides where any contagious,
infectious, or communicable disease
exists or has recently existed, that is
subject to strict isolation or quarantine of
contacts, shall be permitted by any
superintendent, principal, or teacher of
any college, seminary, or public or
private school to attend the college,
seminary, or school, except by the
written permission of the health officer.

Health and Safety Code Section 120235.
No quarantine shall be raised until every
exposed room, together with all personal
property in the room, has been
adequately treated, or, if necessary,

Can law be flexed or altered?

Are there applicable
waivers?
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Issue to
Address

Ill. Health and Safety Code Section 120140 Necessary
Measures

IV. Government Code Section 202. Authority of State to
Confine

Current Applicable Legislation, Statute, Law

destroyed, under the direction of the

Current Compliance
Requirements

health officer; and until all persons
having been under strict isolation are
considered noninfectious.

Ill. Health and Safety Code Section
120140 Necessary Measures

Health and Safety Code Section 120140
Upon being informed by a health officer
of any contagious, infectious, or
communicable disease the department
may take measures as are necessary to
ascertain the nature of the disease and
prevent its spread. To that end, the
department may, if it considers it proper,
take possession or control of the body of
any living person, or the corpse of any
deceased person.

IV. Government Code Section 202.
Authority of State to Confine

The state may imprison or confine for the
protection of the public peace or health
or of individual life or safety.

Can law be flexed or altered?

Are there applicable
waivers?

lll. Health and Safety Code Section
120140 Necessary Measures

Yes, there is flexibility for this regulation
by authority of the Governor in a state of
emergency.

IV. Government Code Section 202.
Authority of State to Confine

Yes, there is flexibility for this regulation
by authority of the Governor in a state of
emergency.
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Reference Manual

Current Applicable Legislation, Statute, Law

V. Health and Safety Code Section 120135 Places of

Quarantine

VI. Health and Safety Code Section 120145. Authority to

Quarantine and Disinfect

Current Compliance
Requirements

V. Health and Safety Code Section
120135 Places of Quarantine

The department may establish and
maintain places of quarantine or
isolation.

VI. Health and Safety Code Section
120145. Authority to Quarantine
and Disinfect

The department may quarantine, isolate,
inspect, and disinfect persons, animals,
houses, rooms, other property, places,
cities, or localities, whenever in its
judgment the action is necessary to
protect or preserve the public health.

Can law be flexed or altered?
Are there applicable
waivers?

V. Health and Safety Code Section
120135 Places of Quarantine

Yes, there is flexibility for this regulation
by authority of the Governor in a state of
emergency.

VI. Health and Safety Code Section
120145. Authority to Quarantine
and Disinfect

Health and Safety Code Sections 120140
and 120150 give CDPH broad authority to
take whatever action, including as to
persons, necessary to protect or preserve
the public place. It is unclear whether this
includes the temporary flexing or waiving
existing requirements within its
jurisdiction, but it is conceivable that
should such flexibility be necessary to
protect or preserve the public health, it
may be appropriate. Otherwise, as with
all other statutes and regulations, the
Governor has authority, under a state of
emergency.
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Issue to
Address

Current Applicable Legislation, Statute, Law

Reference Manual

VII. Health and Safety Code Section 120150. Destruction of

Property

Current Compliance
Requirements

VII. Health and Safety Code Section
120150. Destruction of Property

The department may destroy such
objects as bedding, carpets, household
goods, furnishings, materials, clothing, or
animals, when ordinary means of
disinfection are considered unsafe, and
when the property is in its judgment, an
imminent menace to the public health.

Can law be flexed or altered?
Are there applicable
waivers?

VII. Health and Safety Code Section
120150. Destruction of Property

This provision authorizes the Department
of Public Health to destroy personal
property in the event it cannot be safely
or adequately disinfected. It is not
relevant to the issue under consideration.

b
c.
d

What are the current
standards for mandated
support services
available to staff and
dependents during a
surge/disaster?

a.

mental healthcare
dependent care

food, shelter, clothing
pet care

Joint Commission Comprehensive Accreditation
Manual for Hospitals, 2007, Environment of Care 4.10

I.  Joint Commission
Comprehensive Accreditation
Manual for Hospitals, 2007,
Environment of Care 4.10

Standard: The hospital addresses
emergency management.

Rationale: An emergency in the hospital
or its community could suddenly and
significantly affect the need for the
hospital’s services or its ability to provide
those services. Therefore, a hospital
needs to have an emergency
management plan that comprehensively
describes its approach to emergencies in
the hospital or in its community.

Element of Performance (#10)

10. The plan provides processes for

I. Joint Commission Comprehensive
Accreditation Manual for
Hospitals, 2007, Environment of
Care 4.10

There are no legal requirements for the
provision of support to staff or
dependents during an emergency.
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Can law be flexed or altered?

Issue to Current Compliance Are there applicable
Address Current Applicable Legislation, Statute, Law Requirements waivers?

managing the following under
emergency conditions:

_ Activities related to care, treatment,
and services (for example, scheduling,
modifying, or discontinuing services;
controlling information about patients;
referrals; transporting patients)

_ Staff support activities (for example,
housing, transportation, incident stress
debriefing)

_ Staff family support activities Logistics
relating to critical supplies (for example,
pharmaceuticals, supplies, food, linen,
water)

_ Security (for example, access, crowd
control, traffic control)

_ Communication with the news media

Can staffing ratios be I. 22 CCR Section 70217(q) I. 22 CCR Section 70217(q) I. 22 CCR Section 70217(q)
Ijlgxed dL;rlng a A process is in place to allow for the Yes, CDPH has general flexibility
Isaster? nurse-to-patient ratios to be suspended, | authority. This regulation is also subject
assuming that a hospital can to waiver by the Governor during a state
demonstrate that efforts were made to of emergency.

maintain the required staffing levels.

22 CCR Section 70217(q). The hospital
shall plan for routine fluctuations in
patient census. If a healthcare
emergency causes a change in the
number of patients on a unit, the hospital
must demonstrate that prompt efforts
were made to maintain required staffing
levels. A healthcare emergency is
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Reference Manual

Current Applicable Legislation, Statute, Law

Centers for Medicare and Medicaid Services
Conditions of Participation for Hospitals, 482.23

Current Compliance
Requirements

| defined for this purpose as an

unpredictable or unavoidable occurrence
at unscheduled or unpredictable
intervals relating to healthcare delivery
requiring immediate medical intervention
and care.

Il. Centers for Medicare and
Medicaid Services Conditions of
Participation for Hospitals, 482.23

No guidance could be found as to how
the hospitals are to provide this type of
documentation. Nor could it be found
what the “triggers” are that can set this
process in motion.

Centers for Medicare and Medicaid
Services Conditions of Participation for
Hospitals Section 482.23 Condition of
participation: Nursing services. The
hospital must have an organized nursing
service that provides 24-hour nursing
services. The nursing services must be
furnished or supervised by a registered
nurse. (a) Standard: Organization. The
hospital must have a well-organized
service with a plan of administrative
authority and delineation of
responsibilities for patient care. The
director of the nursing service must be a
licensed registered nurse. He or she is
responsible for the operation of the

Can law be flexed or altered?
Are there applicable
waivers?

Il. Centers for Medicare and Medicaid
Services Conditions of
Participation for Hospitals, 482.23

Yes, there is flexibility for this regulation
but because this is a federal statute, it
must be waived by the Secretary of
Health and Human Services or the
Assistant Secretary for Preparedness and
Response.
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Reference Manual

Issue to
Address

Current Applicable Legislation, Statute, Law

Current Compliance
Requirements

| service, including determining the types | |

and numbers of nursing personnel and
staff necessary to provide nursing care
for all areas of the hospital. (b) Standard:
Staffing and delivery of care. The
nursing service must have adequate
numbers of licensed registered nurses,
licensed practical (vocational) nurses,
and other personnel to provide nursing
care to all patients as needed. There
must be supervisory and staff personnel
for each department or nursing unit to
ensure, when needed, the immediate
availability of a registered nurse for
bedside care of any patient. (1) The
hospital must provide 24-hour nursing
services furnished or supervised by a
registered nurse, and have a licensed
practical nurse or registered nurse on
duty at all times, except for rural
hospitals that have in effect a 24-hour
nursing waiver granted under Centers for
Medicare and Medicaid Services
Conditions of Participation for Hospitals
Section 405.1910(c). (2) The nursing
service must have a procedure to ensure
that hospital nursing personnel for whom
licensure is required have valid and
current licensure.

Can law be flexed or altered?

Are there applicable
waivers?

California Department of Public Health

184




Address

Reference Manual

Current Applicable Legislation, Statute, Law

Joint Commission Comprehensive Accreditation

Manual for Hospitals: The Official Handbook (2006),
HR.1.10, LD.3.15, NR.3.10

Current Compliance
Requirements

Ill.  Joint Commission
Comprehensive Accreditation
Manual for Hospitals: The Official
Handbook (2006), HR.1.10,
LD.3.15, NR.3.10

Under Joint Commission standards, a
hospital should provide an adequate
number and mix of staff consistent with
the hospital’s staffing plan. Additionally,
the hospital’s plan should encompass
the delivery of appropriate and adequate
care to admitted patients who must be
held in temporary bed locations, for
example, postanesthesia care unit and
emergency department areas. This
includes the nurse staffing plan.

HR.1.10. Standard: The hospital
provides an adequate number and mix of
staff consistent with the hospital’s
staffing plan.

Rationale: An organization must provide
appropriate types and numbers of
qualified staff necessary to furnish the
care, treatment, and services offered by
the organization. This can be done either
through traditional employer—employee
arrangements or through contractual
arrangements. See the “Nursing” chapter
for additional information regarding the
provision of nursing care services.

Can law be flexed or altered?
Are there applicable
waivers?

Ill.  Joint Commission Comprehensive
Accreditation Manual for
Hospitals: The Official Handbook
(2006), HR.1.10, LD.3.15, NR.3.10

Joint Commission requires hospitals to
address care, flow of patient care and
staffing under disaster surge
circumstances. It does not provide any
formal procedure for doing so, nor does it
make any commitment to suspend
accreditation requirements during a
disaster.
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Reference Manual

Issue to
Address

Current Applicable Legislation, Statute, Law
B | Elements of Performance: The hospital

Current Compliance
Requirements

has an adequate number and mix of staff
to meet the care, treatment, and service
needs of the patients.

LD.3.15. Standard: The leaders develop
and implement plans to identify and
mitigate impediments to efficient patient
flow throughout the hospital.

Rationale: Managing the flow of patients
through the hospital is essential to the
prevention and mitigation of patient
crowding, a problem that can lead to
lapses in patient safety and quality of
care. The emergency department is
particularly vulnerable to experiencing
negative effects of inefficiency in the
management of this process. While
emergency departments have little
control over the volume and type of
patient arrivals and most hospitals have
lost the “surge capacity” that existed at
one time to manage the elastic nature of
emergency admissions, other
opportunities for improvement do exist.
Overcrowding has been shown to be
primarily a hospitalwide “system
problem” and not just a problem for
which a solution resides within the
emergency department. Opportunities
for improvement often exist outside the
emergency department. This standard
emphasizes the role of assessment and
planning for effective and efficient patient
flow throughout the hospital. To

Can law be flexed or altered?

Are there applicable
waivers?
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Issue to
Address

Current Applicable Legislation, Statute, Law
B | understand the system implications of

Current Compliance
Requirements

the issues, leadership should identify all
of the processes critical to patient flow
through the hospital system from the
time the patient arrives, through
admitting, patient assessment and
treatment, and discharge. Supporting
processes such as diagnostic,
communication, and patient
transportation are included if identified
by leadership as impacting patient flow.
Relevant indicators are selected and
data is collected and analyzed to enable
monitoring and improvement of
processes. A key component of the
standard addresses the needs of
admitted patients who are in temporary
bed locations awaiting an inpatient bed.
Twelve key elements of care have been
identified to ensure adequate and
appropriate care for admitted patients in
temporary locations. These elements
have implications across the hospital
and should be considered when planning
care and services for these patients.

Planning should also address the
delivery of adequate care and services
to those patients for whom no decision to
admit has been made, but who are
placed in overflow locations for
observation or while awaiting completion
of their evaluation.

Additionally, the standard calls for
indicator results to be made available to

Can law be flexed or altered?

Are there applicable
waivers?
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Can law be flexed or altered?

Issue to Current Compliance Are there applicable
Address Current Applicable Legislation, Statute, Law Requirements waivers?

those individuals who are accountable
for processes that support patient flow.
These results should be regularly
reported to leadership to support their
planning. The hospital should improve
inefficient or unsafe processes identified
by leadership as essential in the efficient
movement of patients through the
hospital. Criteria should be defined to
guide decisions about ambulance
diversion.

Elements of Performance:

1. Leaders assess patient flow issues
within the hospital, the impact on patient
safety, and plan to mitigate that impact.
2. Planning encompasses the delivery of
appropriate and adequate care to
admitted patients who must be held in
temporary bed locations, for example,
postanesthesia care unit and emergency
department areas. 3. Leaders and
medical staff share accountability to
develop processes that support efficient
patient flow. 4. Planning includes the
delivery of adequate care, treatment,
and services to non-admitted patients
who are placed in overflow locations.

5. Specific indicators are used to
measure components of the patient flow
process and address the following:
Available supply of patient bed space.
Efficiency of patient care, treatment, and
service areas. Safety of patient care,
treatment, and service areas. Support
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Can law be flexed or altered?
Issue to Current Compliance Are there applicable
Address Current Applicable Legislation, Statute, Law Requirements waivers?

service processes that impact patient
flow. 6. Indicator results are available to
those individuals who are accountable
for processes that support patient flow.
7. Indicator results are reported to
leadership on a regular basis to support
planning. 8. The hospital improves
inefficient or unsafe processes identified
by leadership as essential to the efficient
movement of patients through the
hospital. 9. Criteria are defined to guide
decisions about initiating diversion.

NR.3.10. Standard: The nurse executive
establishes nursing policies and
procedures, nursing standards, and a
nurse staffing plan(s).

Elements of Performance:

1. The nurse executive, registered
nurses, and other designated nursing
staff members write nursing policies and
procedures; nursing standards of patient
care, treatment, and services; standards
of nursing practice; a nurse staffing
plan(s); and standards to measure,
assess, and improve patient outcomes.
2. The nurse executive is responsible for
ensuring that nursing policies,
procedures, and standards describe and
guide how the nursing staff provides the
nursing care, treatment, and services
required by all patients and patient
populations served by the hospital and
as defined in the hospital’s plan(s) for
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Reference Manual

Current Applicable Legislation, Statute, Law

IV. Health and Safety Code Section 1276.4(1)

Current Compliance
Requirements

| providing nursing care, treatment, and

services and as required by applicable
law and regulation. 3. All nursing
policies, procedures, and standards are
defined, documented, and accessible to
the nursing staff in written or electronic
format. 4. The nurse executive or a
designee(s) exercises final authority over
those associated with providing nursing
care, treatment, and services.

IV. Health and Safety Code Section
1276.4(1)

The department may take into
consideration the unique nature of the
University of California teaching
hospitals as educational institutions
when establishing licensed nurse-to-
patient ratios. The department shall
coordinate with the Board of Registered
Nursing to ensure that staffing ratios are
consistent with the Board of Registered
Nursing approved nursing education
requirements. This includes nursing
clinical experience incidental to a work-
study program rendered in a University
of California clinical facility approved by
the Board of Registered Nursing
provided there will be sufficient direct
care registered nurse preceptors
available to ensure safe patient care.

Can law be flexed or altered?
Are there applicable
waivers?

IV. Health and Safety Code Section
1276.4(1)

Yes, there is flexibility for this regulation
but specific to rural or university hospitals.
Flexing as per other types of licensed
facilities depends on the type of unit and
flexibility regulations specific to that
facility type. In addition, the Governor
may waive or flex any statute or
regulation during a state of emergency.
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Issue to
Address

Can healthcare facility
employees be forced to
have return to work
examinations

Reference Manual

Current Applicable Legislation, Statute, Law

8 CCR 9776.1. Return to Work Coordination.

Workers’ compensation final regulations Return to

work 8 CCR 10001 - 10003

Current Compliance
Requirements

. 8CCR9776.1. Return to Work
Coordination.

Employer’s generally require some type
of return to work release with limitations
and/or accommodations defined before
returning an employee to work. This can
be obtained from the workers
compensation approved physician.

8 CCR 9776.1 - A healthcare
organization shall maintain a return to
work program in conjunction with the
employer and claims administrator to
facilitate and coordinate returning injured
workers to the workplace, to assess the
feasibility and availability of modified
work or modified duty, and to minimize
risk of employee exposure after return to
work to risk factors which may aggravate
or cause recurrence of injury. The duties
of the healthcare organization shall be
specified in the contract between the
healthcare organization and the claims
administrator.

Il.  Workers’ compensation final
regulations Return to work 8 CCR
10001 - 10003

An injured worker should return to work
as soon as it is medically feasible. If the
injured worker is unable to immediately
engage in his/her usual occupation, the

Can law be flexed or altered?
Are there applicable
waivers?

I. 8CCR9776.1. Return to Work
Coordination.

Yes, there is flexibility for this regulation
by authority of the Governor under the
Emergency Services Act.

Il.  Workers’ compensation final
regulations Return to work 8 CCR
10001 - 10003

Yes, there is flexibility for this regulation,
but this action and authority will probably
not be necessary as in most likelihood,
workplace injuries and the requirement of
a return-to-work examination will occur
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Address

Reference Manual

Current Applicable Legislation, Statute, Law

| injured worker should be returned to

Current Compliance
Requirements

modified or alternative work, provided
that the work can be practically
accommodated by the employer. The
treating or evaluating physician should
recommend appropriate and specific
work restrictions.

| post-disaster.

Can law be flexed or altered?

Are there applicable
waivers?

What is the process and
criteria for
credentialing/privileging
healthcare workers
(emergency privileging
and verification of
credentials in
California) and how will
this process be
different in a surge
emergency for:

® interstate, intrastate
and international
medical and allied
healthcare
professionals;

Interstate Civil Defense and Disaster Compact

Government Code Section 177-178.5

I. Interstate Civil Defense and
Disaster Compact
Government Code Section 177-
178.5

California law qualifies out-of-state
licensed professionals to work in
California, within scope of practice or
licensure.

Based on the requirement for hospitals
to have Compliance programs, hospitals
should have a mechanism in place for
background checks. This applies to
entities with compliance requirements
Individuals not employed by an entity
that has compliance requirements will
not necessarily have background
checks.

Government Code Section 178 Article 4.
Whenever any person holds a license,
certificate or other permit issued by any
state evidencing the meeting of
qualifications for professional,
mechanical or other skills, such person
may render aid involving such skill in any
party state to meet an emergency or

. Interstate Civil Defense and
Disaster Compact Government
Code Section 177-178.5

Credentialing and privileging
responsibilities are held by the facility,
and also the panel of providers held by
the payer. During a disaster, certain
streamlined accommodations may be
invoked under a state of emergency. In
addition, existing law recognizes the
licensure, credentialing or permit held by
a healthcare professional as evidence of
qualifications to provide disaster
assistance within the scope of service of
the provider or healthcare professional.
This is part of the Mutual Aid Compact.
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Issue to
Address

Current Applicable Legislation, Statute, Law

Emergency Management Assistance Compact

Government Code Section 179-179.9

| disaster and such state shall give due

Current Compliance
Requirements

recognition to such license, certificate or
other permit as if issued in the state in
which aid is rendered.

Il.  Emergency Management
Assistance Compact
Government Code Section 179-
179.9

Whenever any person holds a license,
certificate, or other permit issued by any
state party to the compact evidencing
the meeting of qualifications for
professional, mechanical, or other skills,
and when such assistance is requested
by the receiving party state, such person
shall be deemed licensed, certified, or
permitted by the state requesting
assistance to render aid involving such
skill to meet a declared emergency or
disaster, subject to such limitations and
conditions as the governor of the
requesting state may prescribe by
executive order or otherwise.

Can law be flexed or altered?

Are there applicable
waivers?

Il. Emergency Management
Assistance Compact Government
Code Section 179-179.9

Yes, there is flexibility for this regulation.
By order of the Governor, subject to
limitation, this provision provides deemed
recognition to healthcare professionals
holding a current license, certificate, or
other permit issued by another state that
is part of the Mutual Aid Compact. By
virtue of this deemed status as a licensed
healthcare professional, out-of-state
volunteers may assist during a disaster
without the administrative delay required
to verify qualifications of the healthcare
professional.
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Current Applicable Legislation, Statute, Law

Joint Commission Comprehensive Accreditation

Manual for Hospitals: The Official Handbook (2006),
MS.4.110

Current Compliance
Requirements

Ill.  Joint Commission
Comprehensive Accreditation
Manual for Hospitals: The Official
Handbook (2006), MS.4.110

The organization may grant disaster
privileges to volunteers eligible to be
licensed independent practitioners.
Rationale for MS.4.110: When the
disaster plan has been implemented
(see standard Environment of Care 4.10
for a description of emergency
management planning requirements)
and the immediate needs of the patients
[individual or group] cannot be met, the
organization may implement a modified
credentialing and privileging process for
eligible volunteer practitioners (see EPs
5-8). The usual process to credential
and privilege healthcare professionals
would not allow a volunteer practitioner
to provide immediate care, treatment,
and services in the event of a disaster
(refer to the Glossary for definitions of
disaster and emergency) due to the
length of time it would take to complete
the process. A similar modified process
for the assignment of disaster
responsibilities for volunteers that are
not independent practitioners exists at
standard HR.1.25. While this standard
allows for a method to streamline the
credentialing and privileging process,
safeguards must be in place to assure

Can law be flexed or altered?
Are there applicable
waivers?

Ill.  Joint Commission Comprehensive
Accreditation Manual for
Hospitals: The Official Handbook
(2006), MS.4.110

Joint Commission requires hospitals to
address care, flow of patient care, and
staffing under disaster surge
circumstances. It does not provide any
formal procedure for doing so, nor does it
make any commitment to suspend
accreditation requirements during a
disaster. Given this allowance, flexibility
or waiver is not required. Still, hospital
providers retain the obligation to verify
competency and maintain oversight of the
healthcare professionals and care
delivered. If primary source verification
cannot be verified within 72 hours from
the healthcare professional presenting to
the provider, the provider must keep
records of why it could not under the
circumstances do the required verification
check.
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Reference Manual

Can law be flexed or altered?

Issue to Current Compliance Are there applicable
Address Current Applicable Legislation, Statute, Law Requirements waivers?

that volunteer practitioners are
competent to provide safe and adequate
care, treatment, and services. Even in a
disaster, the integrity of two parts of the
usual credentialing and privileging
process must be maintained:
1. Verification of licensure 2. Oversight
of the care, treatment, and services
provided. This option to grant disaster
privileges to volunteer practitioners is
made on a case-by-case basis in
accordance with the needs of the
organization and its patients, and on the
qualifications of its volunteer
practitioners. There are a number of
state and federal systems engaged in
pre-event credentialing that may
facilitate the implementation of disaster
privileging of volunteers at the time of a
disaster. Examples of such systems
include the Medical Reserve Corps and
the Emergency System for Advance
Registration of Volunteer Health
Professionals. It is expected that
additional programs will emerge and
evolve. Elements of Performance for
MS.4.110 1. Disaster privileges are
granted only when the following two
conditions are present: the emergency
management plan has been activated,
and the organization is unable to meet
immediate patient needs. 2. As
described in the bylaws, the individual(s)
responsible for granting disaster
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Issue to
Address

Current Applicable Legislation, Statute, Law
B | privileges is identified. 3. The medical

Current Compliance
Requirements

staff describes in writing a mechanism
(for example, direct observation,
mentoring, and clinical record review) to
oversee the professional performance of
volunteer practitioners who receive
disaster privileges. 4. The organization
has a mechanism to readily identify
volunteer practitioners who have been
granted disaster privileges. 5. In order
for volunteers to be considered eligible
to act as licensed independent
practitioners, the organization obtains for
each volunteer practitioner at a
minimum, a valid government-issued
photo identification issued by a state or
federal agency (e.g., driver’s license or
passport) and at least one of the
following: A current picture hospital
identification card that clearly identifies
professional designation. A current
license to practice. Primary source
verification of the license. Identification
indicating that the individual is a member
of a Disaster Medical Assistance Team,
or Medical Reserve Corps, Emergency
System for Advance Registration of
Volunteer Health Professionals, or other
recognized state or federal organizations
or groups. Identification indicating that
the individual has been granted authority
to render patient care, treatment, and
services in disaster circumstances (such
authority having been granted by a

Can law be flexed or altered?

Are there applicable
waivers?
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Can law be flexed or altered?
Issue to Current Compliance Are there applicable
Address Current Applicable Legislation, Statute, Law Requirements waivers?

federal, state, or municipal entity).
Identification by current hospital or
medical staff member(s) who possesses
personal knowledge regarding
volunteer’s ability to act as a licensed
independent practitioner during a
disaster 6. Primary source verification of
licensure begins as soon as the
immediate situation is under control, and
is completed within 72 hours from the
time the volunteer practitioner presents
to the organization. Note: In the
extraordinary circumstance that primary
source verification cannot be completed
in 72 hours (e.g., no means of
communication or a lack of resources), it
is expected that it be done as soon as
possible. In this extraordinary
circumstance, there must be
documentation of the following: why
primary source verification could not be
performed in the required time frame;
evidence of a demonstrated ability to
continue to provide adequate care,
treatment, and services; and an attempt
to rectify the situation as soon as
possible. Primary source verification of
licensure would not be required if the
volunteer practitioner has not provided
care, treatment, and services under the
disaster privileges. 7. The medical staff
oversees the professional practice of
volunteer licensed independent
practitioners. 8. The organization makes
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Can law be flexed or altered?

Issue to Current Compliance Are there applicable
Address Current Applicable Legislation, Statute, Law Requirements waivers?

a decision (based on information
obtained regarding the professional
practice of the volunteer) within 72 hours
related to the continuation of the disaster
privileges initially granted.

IV. Office of Inspector General Compliance Program IV. Office of Inspector General IV. Office of Inspector General
Guidance for hospitals: Federal Register/Vol. 63, No. Compliance Program Guidance Compliance Program Guidance for
35/ Monday, February 23, 1998 pp 8987- 899 for hospitals: Federal hospitals: Federal Register/Vol.

Register/Vol. 63, No. 35/ Monday, 63, No. 35/ Monday, February 23,

February 23, 1998 pp 8987- 899 1998 pp 8987- 899
Model Compliance Program for Since this is per federal oversight
Hospitals states “:... hospitals should guidance relating in large part to fraud
conduct a reasonable and prudent and abuse concerns, it is not within the
background investigation, including a jurisdiction of the Governor to waive.
reference check, as part of every such Existing federal law prohibits providers
emp|oyment app|icati0n_47 The with a criminal conviction from
application should specifically require the | Participants in the Medicare program.
applicant to disclose any criminal Therefore, use of providers with a prior
conviction, as defined by 42 USC criminal conviction would require waiver
Section 1320a—7(i), or exclusion action. | by the Secretary of Health and Human
Pursuant to the compliance program, Services, or the Assistant Secretary for
hospital policies should prohibit the Preparedness and Response pursuant to
employment of individuals who have HR 3448.

been recently convicted of a criminal
offense related to healthcare or who are
listed as debarred, excluded or
otherwise ineligible for participation in
Federal healthcare programs...”
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Reference Manual

Current Compliance

Current Applicable Legislation, Statute, Law Requirements
V. Business and Professions Code Section 920. V. Business and Professions Code
Healthcare Professional Disaster Response Act Section 920. Healthcare
Professional Disaster Response
Act

This chapter shall be known and may be
cited as the Healthcare Professional
Disaster Response Act.

VI. Business and Professions Code Section 921. Use of VI. Business and Professions Code
Inactive Licensees in State Disasters Section 921. Use of Inactive
Licensees in State Disasters

Nothing in this chapter [on physician
licensing] prohibits service in the case of
emergency, or the domestic
administration of family remedies.

Can law be flexed or altered?
Are there applicable
waivers?

V. Business and Professions Code
Section 920. Healthcare
Professional Disaster Response
Act

This legislation permits use of providers
with lapsed or inactive licenses in disaster
areas where a shortage exists. The
administrative requirements may be
prohibitive if time is of the essence, so
waiver of these requirements (at
Business & Professions Code 922) would
assist facilitating use of retired or inactive
licenses. The Governor has the authority
under his executive powers in a state of
emergency.

VI. Business and Professions Code
Section 921. Use of Inactive
Licensees in State Disasters

Yes, there is flexibility for this regulation,
though this statute acknowledges that
licensure is not a pre-requisite to
providing services during a disaster.
Despite this, verification of licensure by
primary source, and qualification remain,
therefore, Governor’s orders of waiver
may be appropriate, particularly as it
relates to liability protections.
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Issue to
Address

What is the process and
criteria for
credentialing/privileging
healthcare workers
(emergency privileging
and verification of
credentials in
California) and how will
this process be
different in a surge
emergency for:

® licensed healthcare
professionals working
under flexed scope of
practice;

Reference Manual

Current Applicable Legislation, Statute, Law

I. Interstate Civil Defense and Disaster Compact

Government Code Section 177-178.5

Government Code Section 179-179.9

Emergency Management Assistance Compact

Current Compliance
Requirements

I. Interstate Civil Defense and
Disaster Compact
Government Code Section 177-
178.5

Whenever any person holds a license,
certificate or other permit issued by any
state evidencing the meeting of
qualifications for professional,
mechanical or other skills, such person
may render aid involving such skill in any
party state to meet an emergency or
disaster and such state shall give due
recognition to such license, certificate or
other permit as if issued in the state in
which aid is rendered.

Il.  Emergency Management
Assistance Compact
Government Code Section 179-
179.9

Whenever any person holds a license,
certificate, or other permit issued by any
state party to the compact evidencing
the meeting of qualifications for
professional, mechanical, or other skills,
and when such assistance is requested
by the receiving party state, such person
shall be deemed licensed, certified, or
permitted by the state requesting

assistance to render aid involving such

Can law be flexed or altered?
Are there applicable
waivers?

. Interstate Civil Defense and
Disaster Compact
Government Code Section 177-
178.5

This provision authorizes licensed
healthcare professionals to render aid
during a disaster. It does not, however,
address liability protections. Therefore, a
Governor’s order under a state of
emergency may be required to invoke
certain protections from liability or
cancellation by insurers of professional
liability coverage if providing services
outside the scope of practice. The
Governor has such powers in a state of
emergency.

Il.  Emergency Management
Assistance Compact Government
Code Section 179-179.9

Invoking this authority requires a
declaration of a state of emergency by
the Governor.
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Reference Manual

Issue to
Address

Ill.  Joint Commission Comprehensive Accreditation
Manual for Hospitals: The Official Handbook (2006),
MS.4.110

Current Applicable Legislation, Statute, Law

Current Compliance
Requirements

| skill to meet a declared emergency or

disaster, subject to such limitations and
conditions as the governor of the
requesting state may prescribe by
executive order or otherwise.

Ill. Joint Commission
Comprehensive Accreditation
Manual for Hospitals: The Official
Handbook (2006), MS.4.110

The organization may grant disaster
privileges to volunteers eligible to be
licensed independent practitioners.
Rationale for MS.4.110: When the
disaster plan has been implemented
(see standard EC.4.10 for a description
of emergency management planning
requirements) and the immediate needs
of the patients [individual or group]
cannot be met, the organization may
implement a modified credentialing and
privileging process for eligible volunteer
practitioners (see EPs 5-8). The usual
process to credential and privilege
practitioners would not allow a volunteer
practitioner to provide immediate care,
treatment, and services in the event of a
disaster (refer to the Glossary for
definitions of disaster and emergency)
due to the length of time it would take to
complete the process. A similar modified
process for the assignment of disaster
responsibilities for volunteers that are

Can law be flexed or altered?
Are there applicable
waivers?

Ill.  Joint Commission Comprehensive
Accreditation Manual for
Hospitals: The Official Handbook
(2006), MS.4.110

Joint Commission requires hospitals to
address care, flow of patient care, and
staffing under disaster surge
circumstances. It does not provide any
formal procedure for doing so, nor does it
make any commitment to suspend
accreditation requirements during a
disaster. Given this allowance, flexibility
or waiver is not required. Still, hospital
providers retain the obligation to verify
competency and maintain oversight of the
healthcare professionals and care
delivered. If primary source verification
cannot be verified within 72 hours from
the healthcare professional presenting to
the provider, the provider must keep
records of why it could not under the
circumstances do the required verification
check.
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Issue to

Address

Reference Manual

Current Applicable Legislation, Statute, Law

| not independent practitioners exists at

Current Compliance
Requirements

standard HR.1.25. While this standard
allows for a method to streamline the
credentialing and privileging process,
safeguards must be in place to assure
that volunteer practitioners are
competent to provide safe and adequate
care, treatment, and services. Even in a
disaster, the integrity of two parts of the
usual credentialing and privileging
process must be maintained:

1. Verification of licensure 2. Oversight
of the care, treatment, and services
provided. This option to grant disaster
privileges to volunteer practitioners is
made on a case-by-case basis in
accordance with the needs of the
organization and its patients, and on the
qualifications of its volunteer
practitioners. There are a number of
state and federal systems engaged in
pre-event credentialing that may
facilitate the implementation of disaster
privileging of volunteers at the time of a
disaster. Examples of such systems
include the Medical Reserve Corps and
the Emergency System for Advance
Registration of Volunteer Health
Professionals. It is expected that
additional programs will emerge and
evolve. Elements of Performance for
MS.4.110 1. Disaster privileges are
granted only when the following two
conditions are present: the emergency

Can law be flexed or altered?

Are there applicable
waivers?
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Can law be flexed or altered?
Issue to Current Compliance Are there applicable
Address Current Applicable Legislation, Statute, Law Requirements waivers?

management plan has been activated,
and the organization is unable to meet
immediate patient needs. 2. As
described in the bylaws, the individual(s)
responsible for granting disaster
privileges is identified. 3. The medical
staff describes in writing a mechanism
(for example, direct observation,
mentoring, and clinical record review) to
oversee the professional performance of
volunteer practitioners who receive
disaster privileges. 4. The organization
has a mechanism to readily identify
volunteer practitioners who have been
granted disaster privileges. 5. In order
for volunteers to be considered eligible
to act as licensed independent
practitioners, the organization obtains for
each volunteer practitioner at a
minimum, a valid government-issued
photo identification issued by a state or
federal agency (e.g., driver’s license or
passport) and at least one of the
following: A current picture hospital
identification card that clearly identifies
professional designation. A current
license to practice. Primary source
verification of the license. Identification
indicating that the individual is a member
of a Disaster Medical Assistance Team,
or Medical Reserve Corps, Emergency
System for Advance Registration of
Volunteer Health Professionals, or other
recognized state or federal organizations
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Issue to

Address

Reference Manual

Current Applicable Legislation, Statute, Law

| or groups. Identification indicating that

Current Compliance
Requirements

the individual has been granted authority
to render patient care, treatment, and
services in disaster circumstances (such
authority having been granted by a
federal, state, or municipal entity).
Identification by current hospital or
medical staff member(s) who possesses
personal knowledge regarding
volunteer’s ability to act as a licensed
independent practitioner during a
disaster 6. Primary source verification of
licensure begins as soon as the
immediate situation is under control, and
is completed within 72 hours from the
time the volunteer practitioner presents
to the organization. Note: In the
extraordinary circumstance that primary
source verification cannot be completed
in 72 hours (e.g., no means of
communication or a lack of resources), it
is expected that it be done as soon as
possible. In this extraordinary
circumstance, there must be
documentation of the following: why
primary source verification could not be
performed in the required time frame;
evidence of a demonstrated ability to
continue to provide adequate care,
treatment, and services; and an attempt
to rectify the situation as soon as
possible. Primary source verification of
licensure would not be required if the
volunteer practitioner has not provided

Can law be flexed or altered?

Are there applicable
waivers?
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Can law be flexed or altered?
Issue to Current Compliance Are there applicable
Address Current Applicable Legislation, Statute, Law Requirements waivers?

care, treatment, and services under the
disaster privileges. 7. The medical staff
oversees the professional practice of
volunteer licensed independent
practitioners. 8. The organization makes
a decision (based on information
obtained regarding the professional
practice of the volunteer) within 72 hours
related to the continuation of the disaster
privileges initially granted.

IV. Office of Inspector General Compliance Program IV. Office of Inspector General IV. Office of Inspector General
Guidance for hospitals: Federal Register/Vol. 63, No. Compliance Program Guidance Compliance Program Guidance for
35/ Monday, February 23, 1998 pp 8987- 899, Section for hospitals: Federal hospitals: Federal Register/Vol.
920-922 Register/Vol. 63, No. 35/ Monday, 63, No. 35/ Monday, February 23,
February 23, 1998 pp 8987- 899, 1998 pp 8987- 899, Section 920-
Section 920-922 922
Model Compllan(‘?e Program for Since this is per federal oversight
Hospitals states ... hospitals should guidance relating in large part to fraud
conduct a reasonable and prudent and abuse concerns, it is not within the
background investigation, including a jurisdiction of the Governor to waive.

reference check, as part of every such Existing federal law prohibits providers
employment application.™ The with a criminal conviction from

application sh_ould specifica_lly_ require the participants in the Medicare program.
applicant to disclose any criminal Therefore, use of providers with a prior
conviction, as defined by 42 USC criminal conviction would require waiver
Section 1320a, or exclusion action. by the Secretary of Health and Human
Pursuant to the compliance program, Services, or the Assistant Secretary of

hospital policies should prohibit the Planning and Response pursuant to
employment of individuals who have HR 3448.

been recently convicted of a criminal
offense related to healthcare or who are
listed as debarred, excluded or
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Can law be flexed or altered?

Issue to Current Compliance Are there applicable
Address Current Applicable Legislation, Statute, Law Requirements waivers?

| otherwise ineligible for participation in
Federal healthcare programs...”.

V. 19 CCR 2572.2 (Scope of Disaster Service Duties) V. égerc\:/g; ?)iiizeg)(scope of Disaster | V. é?erc\:/ilz éﬂig)(scwe of Disaster
Each disaster service worker in any This protection is subject to a declaration
classification shall, without regard to a of a state of emergency and deems the
formal designation or assignment, be disaster service worker to be

considered to be acting within the scope | working/acting within the scope of duties.
of disaster service duties while assisting | A declaration of a state or local

any unit of the emergency organization emergency is required for this deemed
or performing any act contributing to the | status and scope authority.

protection of life or property, or mitigating
the effects of an emergency or potential
emergency either:

(a) under the authorization of a duly
constituted superior in the emergency
organization; or,

(b) under the supervision and direction of
the American Red Cross while carrying
out its programs in consonance with
state and local statements of
understanding, or in carrying out a
mission assigned to that agency by a
responsible state or local authority.
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Issue to
Address

What is the process and
criteria for
credentialing/privileging
healthcare workers
(emergency privileging
and verification of
credentials in
California) and how will
this process be
different in a surge
emergency for:

® volunteer healthcare
professionals not
currently active or on
staff (including VA,
military);

Reference Manual

Current Applicable Legislation, Statute, Law

I. Interstate Civil Defense and Disaster Compact

Government Code Section 177-178.5

Il. Emergency Management Assistance Compact

Government Code Section 179-179.9

Current Compliance
Requirements

I. Interstate Civil Defense and
Disaster Compact
Government Code Section 177-
178.5

Whenever any person holds a license,
certificate or other permit issued by any
state evidencing the meeting of
gualifications for professional,
mechanical or other skills, such person
may render aid involving such skill in any
party state to meet an emergency or
disaster and such state shall give due
recognition to such license, certificate or
other permit as if issued in the state in
which aid is rendered.

II. Emergency Management
Assistance Compact
Government Code Section 179-
179.9

Whenever any person holds a license,
certificate, or other permit issued by any
state party to the compact evidencing
the meeting of qualifications for
professional, mechanical, or other skills,
and when such assistance is requested

Can law be flexed or altered?
Are there applicable
waivers?

I. Interstate Civil Defense and
Disaster Compact
Government Code Section 177-
178.5

Credentialing or “citizenship” and
privileging, or “permission” to do certain
things is a lengthy process that requires
primary source verification and validation
of qualifications. Under a state of
emergency declaration, altered
credentialing and privileging standards
may be invoked. Still, hospital providers
are left exposed to negligent credentialing
causes of action if by failure to ensure the
education, qualifications and experience,
a patient is harmed. There does not exist
a remedy or waiver for exposure to
negligent credentialing. Thus, it may be
optimal to utilize any volunteer assistance
under the auspices of disaster service
workers by authority of the Emergency
Services Act.

Il.  Emergency Management
Assistance Compact Government
Code Section 179-179.9

By implementing a hospital's disaster
plan, credentialing and privileging
requirements may be streamlined to
facilitate rapid deployment of healthcare
providers not currently on the medical
staff or payroll. Use of this process is
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Reference Manual

Current Applicable Legislation, Statute, Law

Joint Commission Comprehensive Accreditation

Manual for Hospitals: The Official Handbook (2006),
MS.4.110

Current Compliance
Requirements

| by the receiving party state, such person | |

shall be deemed licensed, certified, or
permitted by the state requesting
assistance to render aid involving such
skill to meet a declared emergency or
disaster, subject to such limitations and
conditions as the governor of the
requesting state may prescribe by
executive order or otherwise.

Ill.  Joint Commission
Comprehensive Accreditation
Manual for Hospitals: The Official
Handbook (2006), MS.4.110

The organization may grant disaster
privileges to volunteers eligible to be
licensed independent practitioners.
Rationale for MS.4.110: When the
disaster plan has been implemented
(see standard EC.4.10 for a description
of emergency management planning
requirements) and the immediate needs
of the patients [individual or group]
cannot be met, the organization may
implement a modified credentialing and
privileging process for eligible volunteer
practitioners (see EPs 5-8). The usual
process to credential and privilege
practitioners would not allow a volunteer
practitioner to provide immediate care,
treatment, and services in the event of a
disaster (refer to the Glossary for

Can law be flexed or altered?

Are there applicable
waivers?

dependent on having a disaster plan in
place, and implementing it during a
healthcare surge. Still, hospitals must
verify primary sources of education and
provide oversight of the treatment
provided.

Ill.  Joint Commission Comprehensive
Accreditation Manual for
Hospitals: The Official Handbook
(2006), MS.4.110

Pre-event credentialing is recommended,
along with exploring the opportunity or
availability of credentialing and privileges
through outside contracted relationships
such as other hospitals or payors having
the same requirements.
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Can law be flexed or altered?

Issue to Current Compliance Are there applicable
Address Current Applicable Legislation, Statute, Law Requirements waivers?

definitions of disaster and emergency)
due to the length of time it would take to
complete the process. A similar modified
process for the assignment of disaster
responsibilities for volunteers that are
not independent practitioners exists at
standard HR.1.25. While this standard
allows for a method to streamline the
credentialing and privileging process,
safeguards must be in place to assure
that volunteer practitioners are
competent to provide safe and adequate
care, treatment, and services. Evenin a
disaster, the integrity of two parts of the
usual credentialing and privileging
process must be maintained:
1. Verification of licensure 2. Oversight
of the care, treatment, and services
provided. This option to grant disaster
privileges to volunteer practitioners is
made on a
case-by-case basis in accordance with
the needs of the organization and its
patients, and on the qualifications of its
volunteer practitioners. There are a
number of state and federal systems
engaged in pre-event credentialing that
may facilitate the implementation of
disaster privileging of volunteers at the
time of a disaster. Examples of such
systems include the Medical Reserve
Corps and the Emergency System for
Advance Registration of Volunteer
Health Professionals. It is expected that
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Can law be flexed or altered?
Issue to Current Compliance Are there applicable
Address Current Applicable Legislation, Statute, Law Requirements waivers?

additional programs will emerge and
evolve. Elements of Performance for
MS.4.110 1. Disaster privileges are
granted only when the following two
conditions are present: the emergency
management plan has been activated,
and the organization is unable to meet
immediate patient needs. 2. As
described in the bylaws, the individual(s)
responsible for granting disaster
privileges is identified. 3. The medical
staff describes in writing a mechanism
(for example, direct observation,
mentoring, and clinical record review) to
oversee the professional performance of
volunteer practitioners who receive
disaster privileges. 4. The organization
has a mechanism to readily identify
volunteer practitioners who have been
granted disaster privileges. 5. In order
for volunteers to be considered eligible
to act as licensed independent
practitioners, the organization obtains for
each volunteer practitioner at a
minimum, a valid government-issued
photo identification issued by a state or
federal agency (e.g., driver’s license or
passport) and at least one of the
following: A current picture hospital
identification card that clearly identifies
professional designation. A current
license to practice. Primary source
verification of the license. Identification
indicating that the individual is a member
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Issue to
Address

Current Applicable Legislation, Statute, Law

Current Compliance
Requirements

| of a Disaster Medical Assistance Team, |

or Medical Reserve Corps, Emergency
System for Advance Registration of
Volunteer Health Professionals, or other
recognized state or federal organizations
or groups. Identification indicating that
the individual has been granted authority
to render patient care, treatment, and
services in disaster circumstances (such
authority having been granted by a
federal, state, or municipal entity).
Identification by current hospital or
medical staff member(s) who possesses
personal knowledge regarding
volunteer’s ability to act as a licensed
independent practitioner during a
disaster 6. Primary source verification of
licensure begins as soon as the
immediate situation is under control, and
is completed within 72 hours from the
time the volunteer practitioner presents
to the organization. Note: In the
extraordinary circumstance that primary
source verification cannot be completed
in 72 hours (e.g., no means of
communication or a lack of resources), it
is expected that it be done as soon as
possible. In this extraordinary
circumstance, there must be
documentation of the following: why
primary source verification could not be
performed in the required time frame;
evidence of a demonstrated ability to
continue to provide adequate care,

Can law be flexed or altered?

Are there applicable
waivers?
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Current Applicable Legislation, Statute, Law

IV. Office of Inspector General Compliance Program
Guidance for hospitals: Federal Register/Vol. 63, No.

35/ Monday, February 23, 1998 pp 8987- 8998

Current Compliance
Requirements

treatment, and services; and an attempt
to rectify the situation as soon as
possible. Primary source verification of
licensure would not be required if the
volunteer practitioner has not provided
care, treatment, and services under the
disaster privileges. 7. The medical staff
oversees the professional practice of
volunteer licensed independent
practitioners. 8. The organization makes
a decision (based on information
obtained regarding the professional
practice of the volunteer) within 72 hours
related to the continuation of the disaster
privileges initially granted.

IV. Office of Inspector General
Compliance Program Guidance
for hospitals: Federal
Register/Vol. 63, No. 35/ Monday,
February 23, 1998 pp 8987- 8998

Model Compliance Program for
Hospitals states “:... hospitals should
conduct a reasonable and prudent
background investigation, including a
reference check, as part of every such
employment application.*’ The
application should specifically require the
applicant to disclose any criminal
conviction, as defined by 42 USC
Section 1320a, or exclusion action.
Pursuant to the compliance program,

Can law be flexed or altered?
Are there applicable
waivers?

IV. Office of Inspector General
Compliance Program Guidance for
hospitals: Federal Register/Vol.
63, No. 35/ Monday, February 23,
1998 pp 8987- 8998

Since this is per federal oversight
guideline relating in large part to fraud
and abuse concerns, it is not within the
jurisdiction of the Governor to waive.
Existing federal law prohibits providers
with a criminal conviction from
participating in the Medicare Program.
Therefore, use of providers with a
criminal conviction would require waiver
by the Secretary of Health and Human
Services or the Assistant Secretary of
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Address

Reference Manual

Current Applicable Legislation, Statute, Law

hospital policies should prohibit the

Current Compliance
Requirements

employment of individuals who have
been recently convicted of a criminal
offense related to healthcare or who are
listed as debarred, excluded or
otherwise ineligible for participation in
Federal healthcare programs...”

| Planning and Response pursuant to HR

Can law be flexed or altered?

Are there applicable
waivers?

3448.

What is the process and
criteria for
credentialing/privileging
healthcare workers
(emergency privileging
and verification of
credentials in CA) and
how will this process be
different in a surge
emergency for:

® unlicensed and non-
active licensed
professionals (e.g.
retired);

Healthcare Professional Disaster Response Act
California Business and Professions Code Section 920-
922

I. Healthcare Professional Disaster
Response Act California
Business and Professions Code
Section 920-922

CA law allows for professionals with
retired/inactive license to assist during
emergencies, however the process
involved (filling out/submitting forms)
may be too cumbersome or restrictive.
For example, professionals who have
been retired for greater than 5 years
must complete an application process
which must then be approved.

Business and Professions Code Section
921 (a)(1) In times of national or state
disasters, a shortage of qualified
healthcare practitioners may exist in
areas throughout the state where they
are desperately required to respond to
public health emergencies. (2)
Healthcare practitioners with lapsed or
inactive licenses could potentially serve
in those areas where a shortage of
gualified healthcare practitioners exists,
if licensing requirements were

. Healthcare Professional Disaster
Response Act California Business
and Professions Code Section
920-922

Healthcare practitioners with inactive or
expired licenses are authorized under a
state of emergency (Business &
Professions Code 900), if the disaster
overwhelms the provider capabilities and
the assistance is requested by the
director. A request can be expressly
implied per Government Code Section
8659. Also, the Governor has authority to
waive this statute or any of its provisions
during a state of emergency.
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Can law be flexed or altered?

Issue to Current Compliance Are there applicable
Address Current Applicable Legislation, Statute, Law Requirements waivers?

| streamlined and fees curtailed.

Business and Professions Code Section
922 (a) A physician and surgeon who
satisfies the requirements of Business
and Professions Code Section 2439 but
whose license has been expired for less
than five years may be licensed under
this chapter. (b) To be licensed under
this chapter, a physician and surgeon
shall complete an application, on a form
prescribed by the Medical Board of
California, and submit it to the board.
Additional content in the statute.

Il.  Government Code Section 8659, California Emergency Il.  Government Code Section 8659, Il.  Government Code Section 8659,
Services Act California Emergency Services California Emergency Services Act
Act This provision may be flexed or waived by
Any physician or surgeon (whether the Governor, but this is unlikely as this
licensed in this state or any other state), provides liability protections to specified
hospital, pharmacist, nurse, or dentist providers. A modification of the type of

who renders services during any state of providers, per Governor’s order, to
war emergency, a state of emergency, or | expand to all licensed healthcare

a Iogal emergency at the express or professionals would expand these
implied request of any responsible state protections to other types of healthcare
or local official or agency shall have no professionals.

liability for any injury sustained by any
person by reason of such services,
regardless of how or under what
circumstances or by what cause such
injuries are sustained; provided,
however, that the immunity herein
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Issue to
Address

Current Applicable Legislation, Statute, Law

lll. Business and Professions Code Section 900. Practice
by Non-licensed Practitioner during State of
Emergency

Current Compliance
Requirements

| granted shall not apply in the eventofa | |

willful act or omission. Absent an actual
declaration, an implied request would be
critical to invoke this protection. The
statute provides this protection without
limitation based on if the licensed
healthcare practitioner was providing
services that were compensated by
some form of reimbursement, during
working hours under payroll, or as a
volunteer.

Ill. Business and Professions Code
Section 900. Practice by Non-
licensed Practitioner during State
of Emergency

(a) Nothing in this division applies to a
healthcare practitioner licensed in
another state or territory of the United
States who offers or provides healthcare
for which he or she is licensed, if the
healthcare is provided only during a
state of emergency as defined in
subdivision (b) of Government Code
Section 8558, which emergency
overwhelms the response capabilities of
California healthcare practitioners and
only upon the request of the Director of
the Emergency Medical Services
Authority.

(b) The director shall be the medical

Can law be flexed or altered?
Are there applicable
waivers?

Ill. Business and Professions Code
Section 900. Practice by Non-
licensed Practitioner during State
of Emergency

This provision may be flexed or waived by
the Governor in a state of emergency.
The Director of CDPH has authority to
direct providers to designated areas.
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Current Applicable Legislation, Statute, Law

Current Compliance
Requirements

| control and shall designate the licensure | |

and specialty healthcare practitioners
required for the specific emergency and
shall designate the areas to which they
may be deployed.

(c) Healthcare practitioners shall provide,

upon request, a valid copy of a
professional license and a photograph
identification issued by the state in which
the practitioner holds licensure before
being deployed by the director.

(d) Healthcare practitioners deployed
pursuant to this chapter shall provide the
appropriate California licensing authority
with verification of licensure upon
request.

(e) Healthcare practitioners providing
healthcare pursuant to this chapter shall
have immunity from liability for services
rendered as specified in Government
Code Section 8659.

(f) For the purposes of this chapter,
“healthcare practitioner” means any
person who engages in acts which are
the subject of licensure or regulation
under this division or under any initiative
act referred to in this division.

(9) For purposes of this chapter,
“director” means the Director of the
Emergency Medical Services Authority
who shall have the powers specified in
the Health and Safety Code Section

Can law be flexed or altered?

Are there applicable
waivers?
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Issue to
Address

Current Applicable Legislation, Statute, Law

Business and Professions Code Section 702. Inactive
Licenses

Business and Professions Code Section 922. Licensing
of Physician with Expired License

Current Compliance
Requirements

| 1797 Division 2.5.

IV. Business and Professions Code
Section 702. Inactive Licenses

The holder of an inactive healing arts
license or certificate issued pursuant to
this article shall not engage in any
activity for which an active license or
certificate is required.

V. Business and Professions Code
Section 922. Licensing of
Physician with Expired License

(a) The Legislature finds and declares
the following:

(1) In times of national or state disasters,
a shortage of qualified healthcare
practitioners may exist in areas
throughout the state where they are
desperately required to respond to public
health emergencies.

(2) Healthcare practitioners with lapsed
or inactive licenses could potentially
serve in those areas where a shortage of
gualified healthcare practitioners exists,
if licensing requirements were
streamlined and fees curtailed.

(b) It is, therefore, the intent of the
Legislature to address these matters
through the provisions of the Healthcare

Can law be flexed or altered?
Are there applicable
waivers?

IV. Business and Professions Code
Section 702. Inactive Licenses

This provision may be waived. There are
also authorities that allow healthcare
professionals with expired or inactive
licenses to render assistance during a
state of emergency.

V. Business and Professions Code
Section 922. Licensing of
Physician with Expired License

This is subject to waiver by the Governor
during a state of emergency.
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VL.

Current Applicable Legislation, Statute, Law

Business and Professions Code Section 2058. Lack of

License Does Not Prohibit Service in Emergency

Current Compliance
Requirements

| Professional Disaster Response Act.

VI. Business and Professions Code
Section 2058. Lack of License
Does Not Prohibit Service in
Emergency

(a) A physician and surgeon who
satisfies the requirements of Business
and Professions Code Section 2439 but
whose license has been expired for less
than five years may be licensed under
this chapter.

(b) To be licensed under this chapter, a
physician and surgeon shall complete an
application, on a form prescribed by the
Medical Board of California, and submit
it to the board, along with the following:

(1) Documentation that the applicant has
completed the continuing education
requirements described in Business and
Professions Code Section 2190, Chapter
5 Article 10 for each renewal period
during which the applicant was not
licensed.

(2) A complete set of fingerprints as
required by Business and Professions
Code Sections 144 and 2082, together
with the fee required for processing
those fingerprints.

(c) An applicant shall not be required to

Can law be flexed or altered?
Are there applicable
waivers?

VI. Business and Professions Code
Section 2058. Lack of License
Does Not Prohibit Service in
Emergency

This provision may be flexed or waived.
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Current Applicable Legislation, Statute, Law

VII. Business and Professions Code Section 2439. Retired
Licensee May Not Practice

Current Compliance
Requirements

| pay any licensing, delinquency, or

penalty fees for the issuance of a license
under this chapter.

VII. Business and Professions Code
Section 2439. Retired Licensee
May Not Practice

(a) Every licensee is exempt from the
payment of the renewal fee and
requirement for continuing medical
education if the licensee has applied to
the Division of Licensing for a retired
license. The holder of a retired license
may not engage in the practice of
medicine or the practice of podiatric
medicine. (b) If a physician and surgeon
has applied to convert from retired status
to active status on or after January 1,
2004, but prior to January 1, 2005, the
fee to change license status shall be
waived, unless the change in status
coincides with the physician and
surgeon’s license renewal date. The
board shall refund any fees paid by a
physician and surgeon to change from
retired to active status after January 1,
2004, and before January 1, 2005,
unless the change in status coincides
with the physician and surgeon'’s license
renewal date.

Can law be flexed or altered?
Are there applicable
waivers?

VII. Business and Professions Code
Section 2439. Retired Licensee
May Not Practice

This provision may be flexed or waived.
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Issue to
Address

What is the process and
criteria for
credentialing/privileging
healthcare workers
(emergency privileging
and verification of
credentials in CA) and
how will this process be
different in a surge
emergency for:

® not currently
employed healthcare
workers (e.g. RNs
volunteering during
surge);

Reference Manual

Current Applicable Legislation, Statute, Law

Public Health Security and Bioterrorism Preparedness

and Response Act of 2002, Section 107

Current Compliance
Requirements

I.  Public Health Security and
Bioterrorism Preparedness and
Response Act of 2002, Section
107

Volunteers who have registered through
the Emergency System for Advance
Registration of Volunteer Health
Professionals have their licenses
verified. However, there is no current,
streamlined process to verify licensure of
non-pre-registered volunteers (i.e., walk-
in volunteers).

Based on the requirement for hospitals
to have Compliance programs, hospitals
should have a mechanism in place for
background checks. This applies to
entities with compliance requirements.

Congress passed the Public Health
Security and Bioterrorism Preparedness
and Response Act of 2002 in order to
facilitate the effective use of volunteer
health professionals during public health
emergencies. Public Health Security and
Bioterrorism Preparedness and
Response Act of 2002 Section 107
directs the Health and Human Services
Secretary to create a program to develop
an Emergency System for Advance
Registration of Volunteer Health
Professionals. Health Resources and
Services Administration is in the process
of preparing Technical and Policy
Guidelines, and Standards and

Can law be flexed or altered?
Are there applicable
waivers?

. Public Health Security and
Bioterrorism Preparedness and
Response Act of 2002, Section 107

Yes, there is flexibility around this
regulation. Volunteer pre-registration is a
priority in streamlining requirements to
engage them in delivery of care.
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Address

Current Applicable Legislation, Statute, Law

California Medical Volunteer Site

Current Compliance
Requirements

| Definitions (Guidelines) for the states to |

use in developing their volunteer
registration systems. Each state (and
territory) system is to include readily
available, verifiable, and up-to-date
information regarding the volunteer’s
identity and licensing, credentialing,
accreditation, and privileging in hospitals
or other medical facilities that might need
volunteers. The establishment of these
standardized state systems will give
each state the ability to quickly identify
and better utilize volunteer health
professionals in emergencies and
disasters.

Il. California Medical Volunteer Site

A California nurse, doctor, pharmacist, or
paramedic with an active license may
volunteer for disaster service by
registering through the California
Medical Volunteer Site. Registration for
mental health and other allied health
professionals is not yet available.

Can law be flexed or altered?

Are there applicable
waivers?

Il.  California Medical Volunteer Site

Waiver not applicable.
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Current Applicable Legislation, Statute, Law

Centers for Medicare and Medicaid Services
Conditions of Participation for Hospitals, 482.23 b 5-6

IV. Joint Commission Comprehensive Accreditation

Manual for Hospitals: The Official Handbook (2006),
HR.1.25

Current Compliance
Requirements

lll. Centers for Medicare and
Medicaid Services Conditions of
Participation for Hospitals, 482.23
b 5-6

A registered nurse must assign the
nursing care of each patient to other
nursing personnel in accordance with the
patient’s needs and the specialized
gualifications and competence of the
nursing staff available.

IV. Joint Commission
Comprehensive Accreditation
Manual for Hospitals: The Official
Handbook (2006), HR.1.25

HR.1.25 The hospital may assign
disaster responsibilities to volunteer
practitioners. When the disaster plan has
been implemented (see standard
Environment of Care 4.10 for a
description of emergency management
planning requirements) and the
immediate needs of the patients cannot
be met, the hospital may implement a
modified process for determining
gualifications and competence of
volunteer practitioners* (see EPs 5-8).
The volunteer practitioners that are
addressed by this standard only include
those practitioners that are required by

Can law be flexed or altered?
Are there applicable
waivers?

Ill. Centers for Medicare and Medicaid
Services Conditions of
Participation for Hospitals, 482.23
b 5-6

Any and all of the Conditions of

Participation may be flexed, directly by

the Secretary of Health and Human

Services or Assistant Secretary of

Preparedness and Response per HR

3448 upon request of the Governor under

a state of emergency.

IV. Joint Commission Comprehensive
Accreditation Manual for
Hospitals: The Official Handbook
(2006), HR.1.25

Joint Commission provides for a process
to streamline, during a disaster,
verification of licensure and qualification
of providers.
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Can law be flexed or altered?

Issue to Current Compliance Are there applicable
Address Current Applicable Legislation, Statute, Law Requirements waivers?

law and regulation to have a license,
certification, or registration to practice
their profession. The usual process to
determine the qualifications and
competence of these practitioners would
not allow a volunteer practitioner to
provide immediate care, treatment, and
services in the event of a disaster (refer
to the Glossary for definitions of disaster
and emergency) due to the length of
time it would take to complete the
process. A similar modified process for
the assignment of disaster privileges for
volunteer licensed independent
practitioners exists at standard
MS.4.110. While this standard allows for
a method to streamline the process for
determining qualifications and
competence, safeguards must be in
place to assure that the volunteer
practitioners are competent to provide
safe and adequate care, treatment, and
services. Even in a disaster, the integrity
of the following two parts of the usual
process for determining qualifications
and competence must be maintained: 1.
Verification of licensure, certification, or
registration required to practice a
profession 2. Oversight of the care,
treatment, and services provided. This
option to assign disaster responsibilities
to volunteer practitioners is made on a
case-by-case basis in accordance with
the needs of the organization and its
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Can law be flexed or altered?

Issue to Current Compliance Are there applicable
Address Current Applicable Legislation, Statute, Law Requirements waivers?

patients, and on the qualifications of its
volunteer practitioners. There are a
number of state and federal systems
engaged in pre-event verification of
qualifications that may facilitate the
assigning of disaster responsibilities to
volunteer practitioners at the time of a
disaster. Examples of such systems
include the Medical Reserve Corps and
the Emergency System for Advance
Registration of Volunteer Health
Professionals. It is expected that
additional programs will emerge and
evolve. 1. Disaster responsibilities are
assigned only when the following two
conditions are present: the emergency
management plan has been activated,
and the hospital is unable to meet
immediate patient needs. 2. The hospital
identifies in writing the individual(s)
responsible for assigning disaster
responsibilities. 3. The hospital
describes in writing a mechanism (for
example, direct observation, mentoring,
and clinical record review) to oversee the
professional performance of volunteer
practitioners who are assigned disaster
responsibilities. 4. The hospital has a
mechanism to identify volunteer
practitioners that have been assigned
disaster responsibilities. 5. For volunteer
practitioners to be assigned disaster
responsibilities, the hospital obtains for
each volunteer practitioner at a
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Issue to
Address

Current Applicable Legislation, Statute, Law

Current Compliance
Requirements

minimum, a valid government-issued
photo identification issued by a state or
federal agency (e.g., driver’s license or
passport) and at least one of the
following: A current hospital picture
identification card that clearly identifies
professional designation. A current
license, certification, or registration.
Primary source verification of licensure,
certification, or registration (if required by
law and regulation to practice a
profession). Identification indicating that
the individual is a member of a Disaster
Medical Assistance Team, or Medical
Reserve Corps, Emergency System for
Advance Registration of Volunteer
Health Professionals, or other
recognized state or federal organizations
or groups. Identification indicating that
the individual has been granted authority
to render patient care, treatment, and
services in disaster circumstances (such
authority having been granted by a
federal, state, or municipal entity).
Identification by current organization
member(s) who possesses personal
knowledge regarding the volunteer
practitioner’s qualifications. 6. Primary
source verification of licensure,
certification, or registration (if required by
law and regulation to practice a
profession) begins as soon as the
immediate situation is under control, and
is completed within 72 hours from the

Can law be flexed or altered?

Are there applicable
waivers?
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Can law be flexed or altered?

Issue to Current Compliance Are there applicable
Address Current Applicable Legislation, Statute, Law Requirements waivers?

time the volunteer practitioner presents
to the organization. Note: In the
extraordinary circumstance that primary
source verification of licensure,
certification, or registration (if required by
law and regulation to practice a
profession) cannot be completed in 72
hours (for example, no means of
communication or a lack of resources), it
is expected that it be done as soon as
possible. In this extraordinary
circumstance, there must be
documentation of the following: why
primary source verification could not be
performed in the required time frame;
evidence of a demonstrated ability to
continue to provide adequate care,
treatment, and services; and an attempt
to rectify the situation as soon as
possible. Primary source verification of
licensure, certification, or registration (if
required by law and regulation to
practice a profession) would not be
required if the volunteer practitioner has
not provided care, treatment, and
services under the disaster
responsibilities. 7. The hospital oversees
the professional practice of volunteer
practitioners. 8. The hospital makes a
decision (based on information obtained
regarding the professional practice of the
volunteer practitioner) within 72 hours
related to the continuation of the disaster
responsibilities initially assigned.
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Can law be flexed or altered?

Issue to Current Compliance Are there applicable
Address Current Applicable Legislation, Statute, Law Requirements waivers?

Introduction to Staffing Effectiveness:
Staffing effectiveness is defined as the
number, competency, and skill mix of
staff in relation to the provision of
needed care and treatment. Effective
staffing has been linked to positive
patient outcomes and improved quality
and safety of care. This standard is
designed to help healthcare
organizations determine and
continuously improve the effectiveness
of their nurse staffing (including
registered nurses, licensed practical
nurses, and nursing assistants or aides)
through an objective, evidence-based
approach. Other types of practitioners
may be included if the organization
chooses to do so. The described goal
relies on the use of relevant
clinical/service outcome and human
resource screening indicators to monitor
for, identify and trigger nursing-related
improvement opportunities in the
provision of patient care. In its simplest
conception, the standard reflects the
application of continuous quality
improvement methods to the
performance of staffing effectiveness.
This staffing standard requires
healthcare organizations to collect data
on relevant human resource and
clinical/service screening indicators for a
minimum of two units /divisions,*
determine the desired performance for
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Issue to
Address

Current Applicable Legislation, Statute, Law
B - | each indicator, trend the data over time,

Current Compliance
Requirements

and analyze variation from desired
performance. It may be appropriate to
rotate the units/divisions being monitored
over time, after sufficient data have been
reviewed to conclude that care on these
units is stable. The use of multiple
indicators increases the likelihood that
existing problems will be identified and
appropriately characterized. The use of
nursing-sensitive measures makes it
likely that problems identified will be
staffing-related. However, this will not be
universally true—the types of root
causes may be identified and will need
to be addressed. Many hospitals will find
that they are already collecting the types
of data contemplated by this standard.
Since indicators selected are hospital-
specific and part of internal performance
improvement activities, and are not
designed for comparison with other
healthcare organizations, it may be
appropriate to rotate indicator selection,
after sufficient data have been reviewed
to conclude that performance is stable
and acceptable. Methods of data
collection and tools for data analysis do
not need to be sophisticated, and may
vary based on the availability of
resources. Simple control charts or other
graphics to display data may be
sufficient. The purpose of collecting data
for these indicators is to screen for

Can law be flexed or altered?

Are there applicable
waivers?
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Current Applicable Legislation, Statute, Law

possible nurse staffing issues and then

Current Compliance
Requirements

to analyze underlying causes when the
data do not meet performance
expectations. Identification of statistical
correlations among measure results is
not required; however, identified
relationships among results may provide
clues to underlying causes. The data for
each screening indicator are analyzed to
identify any variations from desired
performance by individual measure.
Variations in performance trigger further
analysis to determine the causes of the
variation and whether staffing
effectiveness issues might be affecting
outcomes of care. When variation from
desired performance is detected in one
indicator, other indicator results are
reviewed to identify information that may
assist in clarifying the potential cause of
variation. The organization drills down to
determine the cause(s) of variation when
data varies from what is expected; the
organization then undertakes steps
leading to appropriate actions that are
likely to remedy identified problems. For
example, analysis of the data may
indicate the need for evaluation of the
organization’s staffing practices. If so,
the organization take specific actions to
improve its performance. Examples of
strategies that may be used to address
identified staffing issues include the
following: Staff recruitment,

Can law be flexed or altered?

Are there applicable
waivers?
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V. Office of Inspector General Compliance Program
Guidance for hospitals: Federal Register/Vol. 63, No.
35/ Monday, February 23, 1998 pp 8987- 8998

Current Applicable Legislation, Statute, Law
B | Education/training, Service curtailment,

Current Compliance
Requirements

Increased technology support,
Reorganization of work flow, Provision of
additional ancillary or support staff,
Adjustment of skill mix.

V. Office of Inspector General
Compliance Program Guidance
for hospitals: Federal
Register/Vol. 63, No. 35/ Monday,
February 23, 1998 pp 8987- 8998

Model Compliance Program for
Hospitals states “:... hospitals should
conduct a reasonable and prudent
background investigation, including a
reference check, as part of every such
employment application.*’ The
application should specifically require the
applicant to disclose any criminal
conviction, as defined by 42 USC
Section 1320a-7(i), or exclusion action.
Pursuant to the compliance program,
hospital policies should prohibit the
employment of individuals who have
been recently convicted of a criminal
offense related to healthcare or who are
listed as debarred, excluded or
otherwise ineligible for participation in
Federal healthcare programs...”.

Can law be flexed or altered?

Are there applicable
waivers?

V. Office of Inspector General
Compliance Program Guidance for
hospitals: Federal Register/Vol.
63, No. 35/ Monday, February 23,
1998 pp 8987- 8998

Office of Inspector General Compliance
Guidelines are based on oversight of
federal requirements. They are not per-se
subject to waiver, however, the controlling
federal laws are and may be waived or
flexed.
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Current Applicable Legislation, Statute, Law
| VI. Model State Emergency Health Powers Act, 12/2001 |

Draft, Section 608

| VI. Model State Emergency Health

Current Compliance
Requirements

Powers Act, 12/2001 Draft,
Section 608

The public health authority may exercise,
for such period as the state of public
health emergency exists, the following
emergency powers regarding licensing
and appointment of health personnel. (a)
To require in-state healthcare providers
to assist in the performance of
vaccination, treatment, examination, or
testing of any individual as a condition of
licensure, authorization, or the ability to
continue to function as a healthcare
provider in this State. (b)(2) The public
health authority may waive any or all
licensing requirements, permits, or fees
required by the State code and
applicable orders, rules, or regulations
for healthcare providers from other
jurisdictions to practice in this State.

Can law be flexed or altered?

Are there applicable
waivers?

VI. Model State Emergency Health
Powers Act, 12/2001 Draft,
Section 608

Yes, this provision may be waived by the
Governor or the Director or his or her
public health designee under a state of
emergency. Waiver of licensure
requirements is discretionary and could
be invoked to broaden the pool of
providers.

Background checks/
immunizations for
volunteer workers
during emergencies

I.  Speier Bill 739 codified at Health and Safety Code
1288.5

I.  Speier Bill 739 codified at Health
and Safety Code 1288.5

The bill would establish the Hospital
Infectious Disease Control Program,
which would require the State
Department of Public Health of health
facilities and general acute care
hospitals implement various measures
relating to disease surveillance and the
prevention of healthcare associated
infection. By July 1, 2007, the acute care
hospitals need to take the following

I.  Speier Bill 739 codified at Health
and Safety Code 1288.5

Yes, this provision may be flexed or
waived by the Governor under his
executive authority. As written, this
statute does not require vaccination of
volunteers within hospitals.
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Current Applicable Legislation, Statute, Law
B | actions: (1) Annually offer on-site

Current Compliance
Requirements

influenza vaccines to all employees (2)
Institute respiratory hygiene and cough
etiquette protocols, develop and
implement isolation procedures for
influenza patients, and adopt a seasonal
influenza plan (3) Revise existing or
develop a new disaster plan that
includes a pandemic influenza
component. The plan should include any
actual or recommended collaboration
with local, regional and state public
health agencies in the event of an
influenza pandemic

By January 1, 2008, the following actions
should be taken by the state department:
(1) Implement an healthcare associated
infection surveillance and prevention
program designed to assess the
department’s resource needs, educate
health facility evaluator nurses in
healthcare associated infection and
educate department staff on methods of
implementing recommendations for
disease prevention (2) Investigate the
development of electronic reporting
databases (3) Revise existing and adopt
new administrative regulations as
necessary (4) Require that hospitals
develop a process for evaluating the
judicious use of antibiotics

Can law be flexed or altered?

Are there applicable
waivers?
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Address Current Applicable Legislation, Statute, Law Requirements waivers?

Il. Business and Professions Code Section 2082(e) | 1. Business and Professions Code | Il. Business and Professions Code
Section 2082(e) Section 2082(e)
Each application shall include the Yes, this provision may be flexed or
following: requirements of the school waived by the Governor in a state of
shall have been at the time of granting emergency.

the diploma in no degree less than those
required under this chapter or by any
preceding medical practice act at the
time that the diploma was granted. In
lieu of a diploma, the applicant may
submit evidence satisfactory to the
Division of Licensing of having
possessed the same. (b) An official
transcript or other official evidence
satisfactory to the division showing each
approved medical school in which a
resident course of professional
instruction was pursued covering the
minimum requirements for certification
as a physician and surgeon, and that a
diploma and degree were granted by the
school. (c) Other information concerning
the professional instruction and
preliminary education of the applicant as
the division may require. (d) An affidavit
showing to the satisfaction of the division
that the applicant is the person named in
each diploma and transcript that he or
she submits, that he or she is the lawful
holder thereof, and that the diploma or
transcript was procured in the regular
course of professional instruction and
examination without fraud or
misrepresentation. (e) Either fingerprint
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Can law be flexed or altered?

Address

Nursing Practice Act; Business and Professions Code

Section 2761

Issue to Current Compliance
Current Applicable Legislation, Statute, Law

Requirements

| cards or a copy of a completed Live

Scan form from the applicant in order to
establish the identity of the applicant and
in order to determine whether the
applicant has a record of any criminal
convictions in this state or in any other
jurisdiction, including foreign countries.
The information obtained as a result of
the fingerprinting of the applicant shall
be used in accordance with Penal Code
Section 11105, and to determine
whether the applicant is subject to denial
of licensure under the provisions of
Business and Professions Code

Section 475 Division 1.5 and Business
and Professions Code Section 2221.

IIl. Nursing Practice Act; Business
and Professions Code Section
2761

The board may take disciplinary action
against a certified or licensed nurse or
deny an application for a certificate or
license for any of the following: (a)
Unprofessional conduct, which includes,
but is not limited to, the following:

(1) Incompetence, or gross negligence in
carrying out usual certified or licensed
nursing functions. (2) A conviction of
practicing medicine without a license in
violation of Chapter 5 (commencing with
Section 2000), in which event the record
of conviction shall be conclusive

Are there applicable
waivers?

Ill. Nursing Practice Act; Business
and Professions Code Section
2761

Yes, there is flexibility for this regulation
and consideration of doing so may be
desirable to afford licensed professionals
added comfort if having to provide limited
or austere care which may otherwise
constitute unprofessional conduct.
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Can law be flexed or altered?
Issue to Current Compliance Are there applicable
Address Current Applicable Legislation, Statute, Law Requirements waivers?

evidence thereof. (3) The use of
advertising relating to nursing which
violates Business and Professions Code
Section 17500. (4) Denial of licensure,
revocation, suspension, restriction, or
any other disciplinary action against a
healthcare professional license or
certificate by another state or territory of
the United States, by any other
government agency, or by another
California healthcare professional
licensing board. A certified copy of the
decision or judgment shall be conclusive
evidence of that action. (b) Procuring his
or her certificate or license by fraud,
misrepresentation, or mistake. (c)
Procuring, or aiding, or abetting, or
attempting, or agreeing, or offering to
procure or assist at a criminal abortion.
(d) Violating or attempting to violate,
directly or indirectly, or assisting in or
abetting the violating of, or conspiring to
violate any provision or term of this
chapter or regulations adopted pursuant
to it. (e) Making or giving any false
statement or information in connection
with the application for issuance of a
certificate or license.
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What are the guidelines
for compensation and
reimbursement of
expenses for disaster
service workers?

Reference Manual

Current Applicable Legislation, Statute, Law

Government Code Section 3100 - 3109
Labor Code Section 3600.6

Disaster Service Worker Volunteer Program, Labor

Code Section 4351 - 4355
19 CCR 2570.1

Current Compliance
Requirements

(IAITYA

CA laws allow for compensation and
reimbursement of expenses for disaster
service workers so long as the worker
has taken and subscribed to the oath or
affirmation required by this chapter.

Can law be flexed or altered?
Are there applicable
waivers?

I, 1,10 V.

Yes, this provision may be flexed or
waived by the Governor under a state of
emergency. Most of the laws applicable
to disaster service workers do not allow
this designation if any compensation is
received. Workers compensation benefits
are afforded to disaster service workers
(as well as liability protections).
Consideration should be made to
eliminate from the requirements to be
deemed a disaster service worker, a
prohibition against receiving
compensation.

Is Worker’s
Compensation affected
during a disaster
(limited coverage)?

See also - Disaster
Service Workers: Public
Employees, Oaths and
Compensation for
additional guidance

Can current workers’
compensation laws be
applied for staff and
volunteers at an
Alternate Care Site?

Unemployment Insurance Code Section 1253, 1254

I.  Unemployment Insurance Code
Section 1253, 1254

Unemployment Insurance Code Section
1253. An unemployed individual is
eligible to receive unemployment
compensation benefits with respect to
any week only if the director finds that:

(a) A claim for benefits with respect to
that week has been made in accordance
with authorized regulations.

(b) He or she has registered for work,
and thereafter continued to report, at a
public employment office or any other
place as the director may approve.
Either or both of the requirements of this
subdivision may be waived or altered by
authorized regulation as to partially
employed individuals attached to regular

I. Unemployment Insurance Code
Section 1253, 1254

The Governor’s authority to suspend
regulatory statutes specifically includes Ul
Code 1253(d).
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Reference Manual

Current Applicable Legislation, Statute, Law

Current Compliance
Requirements
| jobs.

(c) He or she was able to work and
available for work for that week.

(d) He has been unemployed for a
waiting period of one week as defined in
Unemployment Insurance Code Section
1254, unless this waiting period has
been waived pursuant to Government
Code Section 8571.

(e) He or she conducted a search for
suitable work in accordance with specific
and reasonable instructions of a public
employment office.

(f) He or she participated as required by
the director in reemployment activities,
such as orientation and assessment if
the individual has been identified
pursuant to an automated profiling
system as likely to exhaust regular
unemployment benefits unless the
individual has shown good cause for
failure to participate.

Unemployment Insurance Code Section
1254. No week shall be counted as a
week of unemployment under
subdivision (d) of Unemployment
Insurance Code Section 1253:

(a) Unless it occurs within the benefit
year which includes the week with
respect to which he claims payment of
unemployment compensation benefits,
but this requirement shall not interrupt

Can law be flexed or altered?

Are there applicable
waivers?
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Can law be flexed or altered?
Issue to Current Compliance Are there applicable
Address Current Applicable Legislation, Statute, Law Requirements waivers?

the payment of such benefits for
consecutive weeks of unemployment.
The week immediately preceding a
benefit year, if part of one uninterrupted
period of unemployment which continues
into that benefit year shall be deemed,
for the purposes of this section only, to
be within such benefit year as well as
within the preceding benefit year.

(b) If unemployment compensation
benefits have been paid with respect to
that week.

(c) Unless the individual was eligible for
unemployment compensation benefits
with respect thereto in all respects,
except for the requirements of
subdivision (d) of Unemployment
Insurance Code Section 1253 and
Section 1281.

. Government Code Section 8571 Il.  Government Code Section 8571 Il.  Government Code Section 8571
Suspension of Regulatory Statutes The Governor does have the authority to
During a state of war emergency or a suspend regulatory statutes and statutes
state of emergency the Governor may for the conduct of state business. It must
suspend any regu|at0ry statute, or be noted that this falls short of an
statute prescribing the procedure for authorization to SUSpend any state law. A
conduct of state business, or the orders, | regulatory statute is a specific kind of
rules, or regulations of any state agency, | Statute, enacted for the purpose of
including Unemployment Insurance protecting public health or safety. It may
Code Section 1253 (d), where the be enforced by a regulatory agency, or
Governor determines and declares that | through criminal sanctions which are
strict compliance with any statute, order, | designed to ensure compliance, as

opposed to punishment for anti-social
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Issue to
Address

Current Applicable Legislation, Statute, Law

Terrorism Risk Insurance Act of 2002

rule, or regulation would in any way

Current Compliance
Requirements

prevent, hinder, or delay the mitigation of
the effects of the emergency.

lll. Terrorism Risk Insurance Act of
2002

The purpose of this title is to establish a
temporary Federal program that provides
for a transparent system of shared public
and private compensation for insured
losses resulting from acts of terrorism, in
order to (1) protect consumers by
addressing market disruptions and
ensure the continued widespread
availability and affordability of property
and casualty insurance for terrorism risk;
and (2) allow for a transitional period for
the private markets to stabilize, resume
pricing of such insurance, and build
capacity to absorb any future losses,
while preserving State insurance
regulation and consumer protections.

| behavior.

Can law be flexed or altered?

Are there applicable
waivers?

Ill. Terrorism Risk Insurance Act of
2002

The Terrorism Risk Insurance Act of 2002
renders all existing policy terrorism
exclusions null and void, and requires all
property and casualty insurers to offer
policyholders terrorism insurance for two
years (which, at the Treasury Secretary’s
discretion, may be extended an additional
year). The terrorism coverage offered
must not “materially differ from the terms,
amounts, and other coverage limitations
applicable to losses arising from events
other than acts of terrorism.” The Act
establishes a program within the Treasury
Department, under which the Federal
government shares the risk of loss from
future foreign terrorist attacks.

This is a federal statute that cannot be
flexed by the Governor. There does not
appear to be any provision for flexing its
requirements in federal law.
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Issue to
Address

Current Applicable Legislation, Statute, Law
| IV. Public Employees as Disaster Service Workers l

Government Code Section 3101. Definitions

| IV. Public Employees as Disaster

Current Compliance
Requirements

Service Workers Government
Code Section 3101. Definitions

For the purpose of this chapter the term
“disaster service worker” includes alll
public employees and all volunteers in
any disaster council or emergency
organization accredited by the California
Emergency Council. The term “public
employees” includes all persons
employed by the state or any county,
city, city and county, state agency or
public district, excluding aliens legally
employed.

| IV. Public Employees as Disaster

Can law be flexed or altered?

Are there applicable
waivers?

Service Workers Government
Code Section 3101. Definitions

Although this section defines what public
employees will be considered “disaster
service workers,” the provisions providing
worker's compensation coverage for
disaster service workers are dealt with
elsewhere. It is highly unlikely that this
provision would be flexed during an
emergency. Public employees constitute
an important labor pool in the event of a
disaster.

It is unlikely that worker's compensation
falls within the categories of statutes that
the Governor can suspend. There is little
indication that the legislature intended
that worker’'s compensation be
suspended during an emergency. The
Disaster Service Worker program is
established to ensure that workers during
a disaster will receive worker’s
compensation coverage and benefits if
injured. Suspending workers
compensation for non-disaster employees
would be unlikely to serve the purposes
of mitigating the effects of the disaster.
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Can law be flexed or altered?

Issue to Current Compliance Are there applicable
Address Current Applicable Legislation, Statute, Law Requirements waivers?

V. Government Code Section 3102. | V. Government Code Section 3102.

(a) All disaster service workers shall,
before they enter upon the duties of their
employment, take and subscribe to the
oath or affirmation required by this
chapter. (b) In the case of intermittent,
temporary, emergency or successive
employments, then in the discretion of
the employing agency, an oath taken
and subscribed as required by this
chapter shall be effective for the
purposes of this chapter for all
successive periods of employment which
commence within one calendar year
from the date of that subscription.

(c) Notwithstanding subdivision (b), the
oath taken and subscribed by a person
who is a member of an emergency
organization sanctioned by a state
agency or an accredited disaster council,
whose members are duly enrolled or
registered with the Office of Emergency
Services, or any accredited disaster
council of any political subdivision, shall
be effective for the period the person
remains a member with that
organization.

California Department of Public Health
241



Issue to
Address

| VI. Government Code Section 3103. Constitutional Oath.

Reference Manual

Current Applicable Legislation, Statute, Law

VIl. Government Code Section 3104. Administration of
Oath

| VI. Government Code Section 3103.

Current Compliance
Requirements

Constitutional Oath.

The oath or affirmation required by this
chapter is the oath or affirmation set
forth in Section 3 of Article XX of the
Constitution of California.

3.24.1.1

VII. Government Code Section 3104.
Administration of Oath

The oath or affirmation may be taken
before any officer authorized to
administer oaths. The oath or affirmation
of any disaster service worker may be
taken before his appointing power or
before any person authorized in writing
by his appointing power.

No fee shall be charged by any person
before whom the oath or affirmation is
taken and subscribed.

| VI. Government Code Section 3103.

Can law be flexed or altered?

Are there applicable
waivers?

Constitutional Oath.

While it may be possible to suspend the
oath requirement for disaster service
workers, it should be noted that the
suspension will only last for the duration
of the emergency, and the oath
requirement is a condition precedent to
receiving compensation, which will likely
be given after the emergency. Further,
the oath requirement can be fulfilled after
the fact,

e.g., when the claim for compensation or
reimbursement is made. Thus, there
appears to be no point in suspending this
requirement.
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Can law be flexed or altered?
Issue to Current Compliance Are there applicable
Address Current Applicable Legislation, Statute, Law Requirements waivers?

VIIl. Government Code Section 3105.
Filing of Oath

(a) The oath or affirmation of any
disaster service worker of the state shall
be filed as prescribed by State
Personnel Board rule within 30 days of
the date on which it is taken and
subscribed. (b) The oath or affirmation of
any disaster service worker of any
county shall be filed in the office of the
county clerk of the county or in the
official department personnel file of the
county employee who is designated as a
disaster service worker. (c) The oath or
affirmation of any disaster service worker
of any city shall be filed in the office of
the city clerk of the city. (d) The oath or
affirmation of any disaster service worker
of any other public agency, including any
district, shall be filed with any officer or
employee of the agency that may be
designated by the agency. (e) The oath
or affirmation of any disaster service
worker may be destroyed without
duplication five years after the
termination of the disaster service
worker’s service or, in the case of a
public employee, five years after the
termination of the employee’s
employment.

VIIl. Government Code Section 3105. Filing of Oath
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Issue to
Address

IX. Government Code Section 3106. State employees

X. Government Code Section 3107. Reimbursement
Prohibited Absent Oath

Current Applicable Legislation, Statute, Law

| IX. Government Code Section 3106.

Current Compliance
Requirements

State employees

Compliance with this chapter shall, as to
state employees, be deemed full
compliance with Government Code
Section 3106, Chapter 4, Part 1, Division
5, Title 2, requiring taking of oaths by
state employees.

X. Government Code Section 3107.
Reimbursement Prohibited
Absent Oath

No compensation nor reimbursement for
expenses incurred shall be paid to any
disaster service worker by any public
agency unless such disaster service
worker has taken and subscribed to the
oath or affirmation required by this
chapter. It shall be the duty of the person
certifying to public payrolls to ascertain
and certify that such disaster service
worker has taken such oath or
affirmation. Whenever there is more than
one officer certifying to public payrolls
the governing body of a city or county or
school district may designate and make
it the duty of a certain officer or officers
to ascertain and certify that such disaster
service worker has taken such oath or
affirmation. The governing body of a city
or county or school district may
designate and make it the duty of a local
disaster service officer to ascertain and

Can law be flexed or altered?

Are there applicable
waivers?
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Can law be flexed or altered?

Issue to Current Compliance Are there applicable
Address Current Applicable Legislation, Statute, Law Requirements waivers?
B B | certify that each volunteer disaster

service worker has taken such oath or
affirmation.

Nothing in this chapter, however, shall
prevent the correction of any technical
error or deficiency in an oath taken
pursuant to this chapter; provided, such
correction is made before the disaster
service worker is actually paid or

reimbursed.
XI. Government Code Section 3108. False Oath XI. Government Code Section 3108.
False Oath

Every person who, while taking and
subscribing to the oath or affirmation
required by this chapter, states as true
any material matter which he or she
knows to be false, is guilty of perjury,
and is punishable by imprisonment in the
state prison for two, three, or four years.

XIl. Government Code Section 3109. Prohibited Xll. Government Code Section 3109.
Membership Prohibited Membership

Every person having taken and
subscribed to the oath or affirmation
required by this chapter, who, while in
the employ of, or service with, the state
or any county, city, city and county, state
agency, public district, or disaster council
or emergency organization advocates or
becomes a member of any party or
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Can law be flexed or altered?

Issue to Current Compliance Are there applicable
Address Current Applicable Legislation, Statute, Law Requirements waivers?

organization, political or otherwise, that
advocates the overthrow of the
government of the United States by force
or violence or other unlawful means, is
guilty of a felony, and is punishable by
imprisonment in the state prison.

XIll. Labor Code Section 3600.6

XIll. Labor Code Section 3600.6 Disaster service workers registered by a
disaster council while performing
services under the general direction of
the disaster council shall be entitled to all
of the same benefits of this division as
any other injured employee, except as
provided by Labor Code Section 4351,
Part 1, Chapter 10.

XIV.Disaster Service Worker Volunteer Program, Labor XIV.Disaster Service Worker
Code Section 4351 - 4355 Volunteer Program, Labor Code
Section 4351 - 4355

Compensation provided by this division
is the exclusive remedy of a disaster
service worker, or his or her dependents,
for injury or death arising out of, and in
the course of, his or her activities as a
disaster service worker as against the
state, the disaster council with which he
or she is registered, and the county or
city which has empowered the disaster
council to register and direct his or her
activities. Liability for compensation
provided by this division is in lieu of any
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Can law be flexed or altered?

Issue to Current Compliance Are there applicable
Address Current Applicable Legislation, Statute, Law Requirements waivers?

other liability whatsoever to a disaster

service worker or his or her dependents

or any other person on his or her behalf

against the state, the disaster council
with which the disaster service worker is
registered, and the county or city which
has empowered the disaster council to
register and direct his or her activities,
for any injury or death arising out of, and
in the course of, his or her activities as a
disaster service worker.

XV. 19 CCR 2570.1

The Legislature has long provided a
state-funded program of workers’
compensation benefits for disaster
service worker volunteers who contribute
their services to protect the health and
safety and preserve the lives and
property of the people of the state. This
program was established to protect such
volunteers from financial loss as a result
of injuries sustained while engaged in
disaster service activities and to provide
immunity from liability for such disaster
service worker volunteers while
providing disaster service.

XV. 19 CCR 2570.1
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| XVI.19 CCR 2573.3 | XVI.19 CCR 2573.3

Claims for injuries sustained by disaster
service worker are to be filed under the
same authorities and guidelines as those
filed by paid employees. Must include
proof of registration form and oath.

(a) Claim Packages. Worker's
compensation claims for injuries
sustained by disaster service workers
while performing disaster service, shall
be filed under the same authorities and
guidelines as claims filed by paid
employees. The claim shall include:

1) the appropriate claim and
employer’s report of injury forms as
prescribed by the State
Compensation Insurance Fund; 2) a
written narrative account of the
incident that may include witness
statements; and, 3) a copy of the
claimant’s current disaster service
worker registration form indicating
the loyalty oath or affirmation was
administered.
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| XVl 19 CCR 2573.1. Disaster Service Worker File

Reference Manual

Current Applicable Legislation, Statute, Law

Retention and Record Keeping (Requirements for
Worker’'s Compensation Claims)

| XVI. 19 CCR 2573.1. Disaster

Current Compliance
Requirements

Service Worker File Retention and
Record Keeping (Requirements
for Worker’s Compensation
Claims)

(a) Documented proof of the oath or
affirmation of any disaster service worker
is an integral part of an injury claim for
workers’ compensation. File retention
should follow the same rules as other
public personnel records. The oath or
affirmation shall be filed as follows:

1) State. File as prescribed by the State
Department of Personnel Administration
within 30 days of the date it was taken or
subscribed; 2) County. File in the office
of the county clerk. The oath may also
be filed in either the office of the county
auditor or in the office of the clerk of the
board of supervisors; 3) City. File in the
office of the city clerk; 4) Other Agencies
or Districts. File with an agency or district
designated officer or employee.

(b) All registration records shall be
available for inspection by any officer or
employee of the State Compensation
Insurance Fund or of the Governor’'s
Office of Emergency Services.

(c) The personnel officer or other
individual designated by the disaster
council shall be responsible for keeping
the registration current, and for the
accuracy and safekeeping of the official

Can law be flexed or altered?

Are there applicable
waivers?

California Department of Public Health

249




Issue to
Address

Reference Manual

Current Applicable Legislation, Statute, Law

Current Compliance
Requirements
registration records.

(d) The California Emergency Council
may prescribe additional registration
requirements as it may deem necessary.

Can law be flexed or altered?
Are there applicable
waivers?

How can scope of
practice be flexed, yet
still allow for liability
and reimbursement and
payment of personnel
(physicians and clinical
staff)?

Government Code Section 8659, Emergency Services
Act

I.  Government Code Section 8659,
Emergency Services Act

The Emergency Services Act covers
liability protections for any healthcare
professional that renders services under
an emergency.

However, to date, no California-specific
laws, federal laws, or profession-specific
standards offer explicit guidance on how
a licensed healthcare professional may
begin to work beyond their usual scope
of practice. For example, under what
conditions (if any) may a non-pharmacist
begin dispensing medications?

Government Code Section 8659. Any
physician or surgeon (whether licensed
in this state or any other state), hospital,
pharmacist, nurse, or dentist who
renders services during any state of war
emergency, a state of emergency, or a
local emergency at the express or
implied request of any responsible state
or local official or agency shall have no
liability for any injury sustained by any
person by reason of such services,
regardless of how or under what
circumstances or by what cause such
injuries are sustained; provided,

. Government Code Section 8659,
Emergency Services Act

Scope of practice is delineated by
practitioner type, and may be governed
by statute, licensure boards and
standards of care in the community (or
any combination of these). Scope is
complicated and constantly changing.
The legislature is reluctant to strictly
prescribe scope, in order to allow for
changes as advances are made in both
education and practice. Scope is further
complicated by overlapping and
sometimes competing interests of the
various provider types (e.g.,
anesthesiologists and nurse
anesthetists). With this in mind, flexing
scope is under the auspices and authority
of the Governor during a state of
emergency.
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Current Applicable Legislation, Statute, Law

| however, that the immunity herein

Current Compliance
Requirements

granted shall not apply in the event of a
willful act or omission.

Can law be flexed or altered?

Are there applicable
waivers?

Scope of practice
flexibility: the extent to
which existing
requirements will be
waived or lifted.

Existing scope of practice legal and
professional requirements and guidelines
may be flexed by the Governor during a
state of emergency. This, however, raises
issues relating to liability and professional
malpractice coverage if an injury occurs
to a patient receiving care from a provider
whose care is outside his or her scope.
Addressing this and other related issues
should be considered at the time of
flexing scope of practice to ensure liability
and malpractice coverage.

What is the specific
allowed flexed scope of
practice for: military
corpsmen,
veterinarians,
veterinarian
technicians, dentists,
mid-wives, nurse
practitioners, physician
assistants, physical
therapists, emergency
medical technicians,
pharmacists, medical
and nursing students,
family members,
licensed pre-certified,
unlicensed medical and
nursing students, non-

Business and Professions Code Section 715 (For
Military, Federal Government personnel)

I.  Business and Professions Code
Section 715 (For Military, Federal
Government personnel)

Unless otherwise required by federal law
or regulation, no board under this
division which licenses dentists,
physicians and surgeons, podiatrists, or
nurses may require a person to obtain or
maintain any license to practice a
profession or render services in the
State of California if one of the following
applies:

(a) The person practicing a profession or
rendering services does so exclusively
as an employee of a department,
bureau, office, division, or similarly
constituted agency of the federal

I.  Business and Professions Code
Section 715 (For Military, Federal
Government personnel)

Licensure is not required of military
personnel providing services under
federal control and in limited
circumstances. If outside these
circumstances, it appears licensure and
verification is required, but the flexibility
under the Emergency Services Act
mitigates the administrative process to
some degree during an active phase of a
disaster. Scope, as discussed above, is
complicated. Any clear deviations or
authority to provide services outside the
scope could be effectuated by order of
the Governor during a state of
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Issue to Current Compliance Are there applicable
Address Current Applicable Legislation, Statute, Law Requirements waivers?

| traditional sources (if government, and provides medical emergency. This, again, raises issues of ]

available or outlined services exclusively on a federal liability protections and malpractice
from previous reservation or at any facility wholly coverage.
experience)? supported by and maintained by the

United States government.

(b) The person practicing a profession or
rendering services does so solely
pursuant to a contract with the federal
government on a federal reservation or
at any facility wholly supported and
maintained by the United States
government.

(c) The person practicing a profession or
rendering services does so pursuant to,
or as a part of a program or project
conducted or administered by a
department, bureau, office, division, or
similarly constituted agency of the
federal government which by federal
statute expressly exempts persons
practicing a profession or rendering
services as part of the program or
project from state laws requiring
licensure.

Il. Business and Professions Code Section 900 Il Business and Professions Code
Section 900

(a) Nothing in this division applies to a

healthcare practitioner licensed in

another state or territory of the United

States who offers or provides healthcare

for which he or she is licensed, if the
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healthcare is provided only during a
state of emergency as defined in
subdivision (b) of Government Code
Section 8558, which emergency
overwhelms the response capabilities of
California healthcare practitioners and
only upon the request of the Director of
the Emergency Medical Services
Authority.

(b) The director shall be the medical
control and shall designate the licensure
and specialty healthcare practitioners
required for the specific emergency and
shall designate the areas to which they
may be deployed.

(c) Healthcare practitioners shall provide,
upon request, a valid copy of a
professional license and a photograph
identification issued by the state in which
the practitioner holds licensure before
being deployed by the director.

(d) Healthcare practitioners deployed
pursuant to this chapter shall provide the
appropriate California licensing authority
with verification of licensure upon
request.

(e) Healthcare practitioners providing
healthcare pursuant to this chapter shall
have immunity from liability for services
rendered as specified in Government
Code Section 8659.

(f) For the purposes of this chapter,

California Department of Public Health
253



Issue to
Address
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Reference Manual

Current Compliance
Requirements

| “healthcare practitioner” means any

person who engages in acts which are
the subject of licensure or regulation
under this division or under any initiative
act referred to in this division.

(g) For purposes of this chapter,
“director” means the Director of the
Emergency Medical Services Authority
who shall have the powers specified in
Health and Safety Code Section 1797,
Division 2.5.

Can law be flexed or altered?
Are there applicable
waivers?

What professional
liability protections
currently exist for
healthcare workers
during emergency
operations?

California Emergency Services Act, Government Code
Section 8659

I.  California Emergency Services
Act, Government Code
Section 8659

Any physician or surgeon (whether
licensed in this state or any other state),
hospital, pharmacist, nurse, or dentist
who renders services during any state of
war emergency, a state of emergency, or
a local emergency at the express or
implied request of any responsible state
or local official or agency shall have no
liability for any injury sustained by any
person by reason of such services,
regardless of how or under what
circumstances or by what cause such
injuries are sustained; provided,
however, that the immunity herein
granted shall not apply in the event of a
willful act or omission.

I.  California Emergency Services
Act, Government Code
Section 8659

The Governor does have the authority to
suspend regulatory statutes and statutes
for the conduct of state business. It must
be noted that this falls short of an
authorization to suspend any state law. A
regulatory statute is a specific kind of
statute, enacted for the purpose of
protecting public health or safety. It is
unlikely that the immunity for healthcare
workers under the Emergency Services
Act falls within this category. Further, it is
difficult to conceive any situation in which
this statute would hinder, rather than
help, the mitigation of the effects of the
disaster. Therefore, it does not appear
that this provision could be suspended.
Moreover, there appears to be no reason
why such a suspension would be
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Good Samaritan Statutes, California Business and
Professions Code Sections 1627.5 (Dentist), 2395,
2395.5, 2396, 2398 (Physician), 2727.5, 2861.6, 3503.5
(Nurses/Physician Assistant)

Current Compliance
Requirements

Il. Good Samaritan Statutes,
California Business and
Professions Code Sections
1627.5 (Dentist), 2395, 2395.5,
2396, 2398 (Physician), 2727.5,
2861.6, 3503.5 (Nurses/Physician
Assistant)

Business and Professions Code Section
1627.5. Dentists No person licensed
under this chapter [dentists], who in
good faith renders emergency care at
the scene of an emergency occurring
outside the place of that person’s
practice, or who, upon the request of
another person so licensed, renders
emergency care to a person for a
complication arising from prior care of
another person so licensed, shall be
liable for any civil damages as a result of
any acts or omissions by that person in
rendering the emergency care.

Business and Professions Code Section
2395. Physician and Surgeon

No licensee, who in good faith renders
emergency care at the scene of an
emergency, shall be liable for any civil

Can law be flexed or altered?
Are there applicable
waivers?

| desirable.

Il.  Good Samaritan Statutes,
California Business and
Professions Code Sections 1627.5
(Dentist), 2395, 2395.5, 2396, 2398
(Physician), 2727.5, 2861.6, 3503.5
(Nurses/Physician Assistant)

The Good Samaritan statutes apply only
to uncompensated care, usually at the
scene of an emergency. They are neither
regulatory statutes nor statutes for the
conduct of state business. Therefore,
they cannot be suspended.

California Department of Public Health

255




Reference Manual

Can law be flexed or altered?
Issue to Current Compliance Are there applicable
Address Current Applicable Legislation, Statute, Law Requirements waivers?

damages as a result of any acts or
omissions by such person in rendering
the emergency care.

“The scene of an emergency” as used in
this section shall include, but not be
limited to, the emergency rooms of
hospitals in the event of a medical
disaster.

“Medical disaster” means a duly
proclaimed state of emergency or local
emergency declared pursuant to the
California Emergency Services Act
Government Code Section 8550, Title 2,
Division 1, Chapter 7.

Acts or omissions exempted from liability
pursuant to this section shall include
those acts or omissions which occur
after the declaration of a medical
disaster and those which occurred prior
to such declaration but after the
commencement of such medical
disaster.

The immunity granted in this section
shall not apply in the event of a willful act
or omission.

Business and Professions Code Section
2727.5. Nurse

A person licensed under this chapter
[nurse] who in good faith renders
emergency care at the scene of an
emergency which occurs outside both
the place and the course of that person’s
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employment shall not be liable for any

Current Compliance
Requirements

civil damages as the result of acts or
omissions by that person in rendering
the emergency care. This section shall
not grant immunity from civil damages
when the person is grossly negligent.

Business and Professions Code Section
2861.5. Licensed Vocational Nurse

A person licensed under this chapter
[licensed vocational nurse] who in good
faith renders emergency care at the
scene of an emergency which occurs
outside both the place and the course of
his employment shall not be liable for
any civil damages as the result of acts or
omissions in rendering the emergency
care. This section shall not be construed
to grant immunity from civil damage to
any person whose conduct in rendering
emergency care is grossly negligent.

Business and Professions Code Section
3503.5. Physician’s Assistant

(a) A person licensed under this chapter
[physician’s assistant] who in good faith
renders emergency care at the scene of
an emergency that occurs outside both
the place and course of that person’s
employment shall not be liable for any
civil damage as a result of any acts or
omissions by that person in rendering
the emergency care.

(b) This section shall not be construed to

Can law be flexed or altered?

Are there applicable
waivers?
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Interstate Civil Defense and Disaster Compact,

Government Code Section 177-178.5

Current Compliance
Requirements

person whose conduct in rendering
emergency care is grossly negligent.

(c) In addition to the immunity specified
in subdivision (a), the provisions
Business and Professions Code Section
2395, Chapter 5, Article 17 shall apply to
a person licensed under this chapter
when acting pursuant to delegated
authority from an approved supervising
physician.

lll. Interstate Civil Defense and
Disaster Compact, Government
Code Section 177-178.5

No party state or its officers or
employees rendering aid in another state
pursuant to this compact shall be liable
on account of any act or omission in
good faith on the part of such forces
while so engaged, or on account of the
maintenance or use of any equipment or
supplies in connection therewith.

grant immunity from civil damages to any

Can law be flexed or altered?

Are there applicable
waivers?

Ill. Interstate Civil Defense and
Disaster Compact, Government
Code Section 177-178.5

The Governor's suspension authority runs
to “statutes”. It does not allow the
Governor to amend a statute, or suspend
parts of statutes. The statute is the whole
provision, and the Governor does not
appear to have the authority to suspend
only portions of the statute. He may issue
orders which accomplish this purpose, by
suspending a whole statute, at the same
time as issuing an order that imposes a
portion of that statute.

This provision of the Interstate Civil
Defense and Disaster Compact applies to
the liability of out-of-state disaster
workers. It is not a regulatory statute or
one for the conduct of state business.
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IV. Emergency Management
Assistance Compact,
Government Code Section 179-
179.9

Officers or employees of a party state
rendering aid in another state pursuant
to this compact shall be considered
agents of the requesting state for tort
liability and immunity purposes. No party
state or its officers or employees
rendering aid in another state pursuant
to this compact shall be liable on
account of any act or omission in good
faith on the part of such forces while so
engaged or on account of the
maintenance or use of any equipment or
supplies in connection therewith. Good
faith in this article shall not include willful
misconduct, gross negligence, or
recklessness.

IV. Emergency Management Assistance Compact,
Government Code Section 179-179.9
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VL.

| V. 42 USC Section14503, Volunteer Protection Act of 199, |

GENERAL AREAS OF LAW AFFECTING HEALTHCARE

DELIVERY - GENERAL TORT LIABILITY

Civil Code Section 43. Right to Protection from Injury

Current Compliance
Requirements

V. 42 USC Section14503, Volunteer
Protection Act of 199, GENERAL
AREAS OF LAW AFFECTING
HEALTHCARE DELIVERY -
GENERAL TORT LIABILITY

No volunteer of a nonprofit organization
or governmental entity shall be liable for
harm caused by an act or omission of
the volunteer on behalf of the
organization or entity if: (1) the volunteer
was acting within the scope of the
volunteer’s responsibilities...etc. (2) if
appropriate or required, the volunteer
was properly licensed, certified, or
authorized by the appropriate
authorities...etc.

GENERAL AREAS OF LAW
AFFECTING HEALTHCARE DELIVERY
- GENERAL TORT LIABILITY

VI. Civil Code Section 43. Right to
Protection from Injury

Besides the personal rights mentioned or
recognized in the Government Code,
every person has, subject to the
qualifications and restrictions provided
by law, the right of protection from bodily
restraint or harm, from personal insult,
from defamation, and from injury to his
personal relations.

Can law be flexed or altered?

Are there applicable
waivers?

42 USC Section14503, Volunteer
Protection Act of 199, GENERAL
AREAS OF LAW AFFECTING
HEALTHCARE DELIVERY -
GENERAL TORT LIABILITY

The Volunteer Protection Act of 1997
provides that a volunteer of a nonprofit
organization or government generally will
be relieved of liability for harm if the
volunteer was acting within the scope of
his responsibilities and if he was properly
licensed, certified, or authorized for the
activities (whenever such licensing,
certification, or authorization is
appropriate or required). The Act
preempts state law, but allows a State to
apply its own law exclusively in any case
that does not involve out-of-State parties.
It does not protect volunteer
organizations. This federal provision
could not be suspended by the Governor.

VI. Civil Code Section 43. Right to
Protection from Injury

Disagree with the statement that all laws
can be flexed. The Governor does have
the authority to suspend regulatory
statutes and statutes for the conduct of
state business. It must be noted that this
falls short of an authorization to suspend
any state law. A regulatory statute is a
specific kind of statute, enacted for the
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B BB HE | purpose of protecting public health or
safety.

VII. Civil Code Section 1708.

VII. Civil Code Section 1708. Obligation to Refrain from Obligation to Refrain from Injury

Injury
Every person is bound, without contract,
to abstain from injuring the person or
property of another, or infringing upon
any of his or her rights.

VIII. Civil Code Section 3526. No Responsibility for the VIiI. Civil Code Section 3526. No
Uncontrollable, GENERAL AREAS OF LAW Responsibility for the
AFFECTING HEALTHCARE DELIVERY - STANDARDS Uncontrollable, GENERAL AREAS
OF CARE OF LAW AFFECTING

HEALTHCARE DELIVERY -
STANDARDS OF CARE

No man is responsible for that which no
man can control.

IX. Civil Code Section n1714. Liability for Want of Ordinary | IX. Civil Code Section n1714. Liability
Care for Want of Ordinary Care
(a) Everyone is responsible, not only for
the result of his or her willful acts, but
also for an injury occasioned to another
by his or her want of ordinary care or
skill in the management of his or her
property or person, except so far as the
latter has, willfully or by want of ordinary
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X. Civil Code Section 3526

XI. Civil Code Section 1714.2. Cardiopulmonary
resuscitation

Current Compliance
Requirements

| care, brought the injury upon himself or | |

herself. . . . The extent of liability in these
cases is defined by the Title on
Compensatory Relief.

IMMUNITIES SECTION

X. Civil Code Section 3526

No man is responsible for that which no
man can control.

XI. Civil Code Section 1714.2.
Cardiopulmonary resuscitation

(a) In order to encourage citizens to
participate in emergency medical
services training programs and to render
emergency medical services to fellow
citizens, no person who has completed a
basic cardiopulmonary resuscitation
course which complies with the
standards adopted by the American
Heart Association or the American Red
Cross for cardiopulmonary resuscitation
and emergency cardiac care, and who,
in good faith, renders emergency
cardiopulmonary resuscitation at the
scene of an emergency shall be liable for
any civil damages as a result of any acts
or omissions by such person rendering
the emergency care.

Can law be flexed or altered?
Are there applicable
waivers?

California Department of Public Health

262




Reference Manual

Issue to
Address

Current Applicable Legislation, Statute, Law

Current Compliance
Requirements

| (b) This section shall not be construed to | |

grant immunity from civil damages to any
person whose conduct in rendering such
emergency care constitutes gross
negligence.

(c) In order to encourage local agencies
and other organizations to train citizens
in cardiopulmonary resuscitation
techniques, no local agency, entity of
state or local government, or other public
or private organization which sponsors,
authorizes, supports, finances, or
supervises the training of citizens in
cardiopulmonary resuscitation shall be
liable for any civil damages alleged to
result from such training programs.

(d) In order to encourage qualified
individuals to instruct citizens in
cardiopulmonary resuscitation, no
person who is certified to instruct in
cardiopulmonary resuscitation by either
the American Heart Association or the
American Red Cross shall be liable for
any civil damages alleged to result from
the acts or omissions of an individual
who received instruction on
cardiopulmonary resuscitation by that
certified instructor.

(e) This section shall not be construed to
grant immunity from civil damages to any
person who renders such emergency
care to an individual with the expectation
of receiving compensation from the

Can law be flexed or altered?

Are there applicable
waivers?
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B BB | individual for providing the emergency
care.

XIl. Civil Code Section 1714.21.

XIl. Civil Code Section 1714.21. Automatic External Automatic External Defibrillator

Defibrillator . i
(a) For purposes of this section, the

following definitions shall apply:

(1) “AED” or “defibrillator”
means an automated or
automatic external defibrillator.

(2) “CPR” means
cardiopulmonary resuscitation.

(b) Any person who, in good faith and
not for compensation, renders
emergency care or treatment by the use
of an automatic external defibrillator at
the scene of an emergency is not liable
for any civil damages resulting from any
acts or omissions in rendering the
emergency care.

(c) A person or entity who provides
cardiopulmonary resuscitation and
automatic external defibrillator training to
a person who renders emergency care
pursuant to subdivision (b) is not liable
for any civil damages resulting from any
acts or omissions of the person
rendering the emergency care.

(d) A person or entity that acquires an
automatic external defibrillator for
emergency use pursuant to this section
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is not liable for any civil damages
resulting from any acts or omissions in
the rendering of the emergency care by
use of an automatic external defibrillator,
if that person or entity has complied with
Health and Safety Code Section
1797.196 (b).

(e) A physician who is involved with the
placement of an automatic external
defibrillator and any person or entity
responsible for the site where an
automatic external defibrillator is located
is not liable for any civil damages
resulting from any acts or omissions of a
person who renders emergency care
pursuant to Civil Code Section
1714.21(b), if that physician, person, or
entity has complied with all of the
requirements of Health and Safety Code
Section 1797.196 that apply to that
physician, person, or entity.

(f) The protections specified in this
section do not apply in the case of
personal injury or wrongful death that
results from the gross negligence or
willful or wanton misconduct of the
person who renders emergency care or
treatment by the use of an automatic
external defibrillator.

(9) Nothing in this section shall relieve a
manufacturer, designer, developer,
distributor, installer, or supplier of an
automatic external defibrillator or
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| defibrillator of any liability under any
applicable statute or rule of law.

XIII. Civil Code Section 1714.5. Mass Care Centers; Disaster | Xlll- Civil Code Section 1714.5. Mass
workers Care Centers; Disaster workers
There shall be no liability on the part of
one, including the State of California,
county, city and county, city or any other
political subdivision of the State of
California, who owns or maintains any
building or premises which have been
designated as a shelter from destructive
operations or attacks by enemies of the
United States by any disaster council or
any public office, body, or officer of this
state or of the United States, or which
have been designated or are used as
mass care centers, first aid stations,
temporary hospital annexes, or as other
necessary facilities for mitigating the
effects of a natural, manmade, or war-
caused emergency, for any injuries
arising out of the use thereof for such
purposes sustained by any person while
in or upon said building or premises as a
result of the condition of said building or
premises or as a result of any act or
omission, or in any way arising from the
designation of such premises as a
shelter, or the designation or use thereof
as a mass care center, first aid station,
temporary hospital annex, or other
necessary facility for emergency
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purposes, except a willful act, of such
owner or occupant or his servants,
agents or employees when such person
has entered or gone upon or into said
building or premises for the purpose of
seeking refuge, treatment, care, or
assistance therein during destructive
operations or attacks by enemies of the
United States or during tests ordered by
lawful authority or during a natural or
manmade emergency.

No disaster service worker who is
performing disaster services ordered by
lawful authority during a state of war
emergency, a state of emergency, or a
local emergency, as such emergencies
are defined in Government Code Section
8558 shall be liable for civil damages on
account of personal injury to or death of
any person or damage to property
resulting from any act or omission in the
line of duty, except one that is willful.

XIV.Civil Code Section 1714.6. Compliance with Emergency XIv.Civil C_ode Sec_tlon 1714.6.
Orders Compliance with Emergency

Orders

The violation of any statute or ordinance
shall not establish negligence as a
matter of law where the act or omission
involved was required in order to comply
with an order or proclamation of any
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military commander who is authorized to
issue such orders or proclamations; nor
when the act or omission involved is
required in order to comply with any
regulation, directive, or order of the
Governor promulgated under the
California Emergency Services Act. No
person shall be prosecuted for a
violation of any statute or ordinance
when violation of such statute or
ordinance is required in order to comply
with an order or proclamation of any
military commander who is authorized to
issue such orders or proclamations; nor
shall any person be prosecuted for a
violation of any statute or ordinance
when violation of such statute or
ordinance is required in order to comply
with any regulation, directive, or order of
the Governor promulgated under the
California Emergency Services Act. The
provisions of this section shall apply to
such acts or omissions whether
occurring prior to or after the effective
date of this section.
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| XV. Civil Code Section 1714.8. Natural Course of Disease
or Condition

Current Compliance
Requirements

| XV. Civil Code Section 1714.8. Natural

Course of Disease or Condition

(a) No healthcare provider shall be liable
for professional negligence or
malpractice for any occurrence or result
solely on the basis that the occurrence
or result was caused by the natural
course of a disease or condition, or was
the natural or expected result of
reasonable treatment rendered for the
disease or condition. This section shall
not be construed so as to limit liability for
the failure to inform of the risks of
treatment or failure to accept treatment,
or for negligent diagnosis or treatment or
the negligent failure to diagnose or treat.

(b) As used in this section, “healthcare
provider” means any person licensed or
certified pursuant to Division 2
(commencing with Section 500) of the
Business and Professions Code, or
licensed pursuant to the Osteopathic
Initiative Act or the Chiropractic Initiative
Act, or certified pursuant to Health and
Safety Code Section 1440, Division 2,
Chapter 2.5, and any clinic, health
dispensary, or health facility licensed
pursuant to Health and Safety Code
Section 1200, Division 2.

Can law be flexed or altered?

Are there applicable
waivers?

XV. Civil Code Section 1714.8. Natural |
Course of Disease or Condition

Do not appear to be regulatory statutes or
statutes for the conduct of state business.
Governor cannot suspend.
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XVI.Government Code Section 50086. Search & Rescue
Volunteers

Current Compliance
Requirements

XVI.Government Code Section 50086.
Search & Rescue Volunteers

No person who is summoned by a
county sheriff, city police department, fire
department, park ranger, or other local
agency to voluntarily assist in a search
or rescue operation, who possesses first
aid training equivalent to the Red Cross
advanced first aid and emergency care
training standards, and who in good faith
renders emergency services to a victim
prior to or during the evacuation or
extrication of the victim, shall be liable
for any civil damages as a result of any
acts or omissions by such person in
rendering such emergency services.

For the purposes of this section,
“emergency services” includes, but is not
limited to, first aid and medical services,
rescue procedures, and transportation or
other related activities necessary to
insure the safety of the victim who is the
object of the search or rescue operation.

Can law be flexed or altered?
Are there applicable
waivers?

XVI.Government Code Section 50086.
Search & Rescue Volunteers

Do not appear to be regulatory statutes or
statutes for the conduct of state business.
Governor cannot suspend.
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Render Care to Non-Emergency Patient

| XVIl.  Health and Safety Code

Current Compliance
Requirements

Section 1317. Refusal to Render
Care to Non-Emergency Patient

(c) Neither the health facility, its
employees, nor any physician and
surgeon, dentist, clinical psychologist, or
podiatrist shall be liable in any action
arising out of a refusal to render
emergency services or care if the refusal
is based on the determination, exercising
reasonable care, that the person is not
suffering from an emergency medical
condition, or that the health facility does
not have the appropriate facilities or
gualified personnel available to render
those services.

(f) No act or omission of any rescue
team established by any health facility
licensed under this chapter, or operated
by the federal or state government, a
county, or by the Regents of the
University of California, done or omitted
while attempting to resuscitate any
person who is in immediate danger of
loss of life shall impose any liability upon
the health facility, the officers, members
of the staff, nurses, or employees of the
health facility, including, but not limited
to, the members of the rescue team, or
upon the federal or state government or
a county, if good faith is exercised.

(9) “Rescue team,” as used in this
section, means a special group of

Can law be flexed or altered?

Are there applicable
waivers?
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physicians and surgeons, nurses, and
employees of a health facility who have
been trained in cardiopulmonary
resuscitation and have been designated
by the health facility to attempt, in cases
of emergency, to resuscitate persons
who are in immediate danger of loss of
life.

(h)This section shall not relieve a health
facility of any duty otherwise imposed by
law upon the health facility for the
designation and training of members of a
rescue team or for the provision or
maintenance of equipment to be used by
a rescue team.

EMERGENCY MEDICAL SERVICES
IMMUNITY

XVIII.  Health and Safety Code
Section 1799.100. EMS Training

This provision governs liability alleged to
result from training. Flexing this provision
could result in a loss of immunity. This
does not appear to be regulatory statutes
or statutes for the conduct of state
business.

XVIII.  Health and Safety Code Section 1799.100. EMS XVl Health and Safety Code
Training Section 1799.100. EMS Training
In order to encourage local agencies and
other organizations to train people in
emergency medical services, no local
agency, entity of state or local
government, or other public or private
organization which sponsors, authorizes,
supports, finances, or supervises the
training of people, or certifies those
people, excluding physicians and
surgeons, registered nurses, and
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licensed vocational nurses, as defined,
in emergency medical services, shall be
liable for any civil damages alleged to
result from those training programs.

XIX.Health and Safety Code Section
1799.102. On-scene Emergency
Care

XIX.Health and Safety Code Section 1799.102. On-scene
Emergency Care

No person who in good faith, and not for
compensation, renders emergency care
at the scene of an emergency shall be
liable for any civil damages resulting
from any act or omission. The scene of
an emergency shall not include
emergency departments and other
places where medical care is usually
offered.

XX. Health and Safety Code Section

XX. Health and Safety Code Section 1799.104. 1799.104. Physician/nurse
Physician/nurse Instructions to Emergency Medical Instructions to Emergency
Technician or paramedic Medical Technician or paramedic

(a) No physician or nurse, who in good
faith gives emergency instructions to an
emergency medical technician-Il or
mobile intensive care paramedic at the
scene of an emergency, shall be liable
for any civil damages as a result of

Can law be flexed or altered?

Are there applicable
waivers?

XIX.Health and Safety Code Section
1799.102. On-scene Emergency
Care

The Governor’s suspension authority runs
to “statutes”. It does not allow the
Governor to amend a statute, or suspend
parts of statutes. The statute is the whole
provision, and the Governor does not
appear to have the authority to suspend
only portions of the statute. He may issue
orders which accomplish this purpose, by
suspending a whole statute, at the same
time as issuing an order that imposes a
portion of that statute.

XX. Health and Safety Code Section
1799.104. Physician/nurse
Instructions to Emergency Medical
Technician or paramedic

These provisions limit liability alleged to
result from response activities. Flexing
these provisions could result in a loss of
immunity. These do not appear to be
regulatory statutes or statutes for the
conduct of state business. Governor
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B B | issuing the instructions.

cannot suspend.

(b) No emergency medical technician-II
or mobile intensive care paramedic
rendering care within the scope of his
duties who, in good faith and in a
nonnegligent manner, follows the
instructions of a physician or nurse shall
be liable for any civil damages as a
result of following such instructions.

XXI.Health and Safety Code Section 1799.106. XXI.Health and Safety Code Section XXI.Health and Safety Code Section
Firefighters/Law Enforcement On-scene Emergency 1799.106. Firefighters/Law 1799.106. Firefighters/Law
Care Enforcement On-scene Enforcement On-scene

Emergency Care Emergency Care

In addition to the provisions of Health
and Safety Code Section 1799.104 and
of Civil Code Section 1714.2 and in
order to encourage the provision of
emergency medical services by
firefighters, police officers or other law
enforcement officers, emergency
medical technician-l, emergency medical
technician-Il, or emergency medical
technician-P, a firefighter, police officer
or other law enforcement officer,
emergency medical technician-I,
emergency medical technician-Il, or
emergency medical technician-P who
renders emergency medical services at
the scene of an emergency shall only be
liable in civil damages for acts or
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omissions performed in a grossly
negligent manner or acts or omissions
not performed in good faith. A public
agency employing such a firefighter,
police officer or other law enforcement
officer, emergency medical technician-l,
emergency medical technician-Il, or
emergency medical technician-P shall
not be liable for civil damages if the
firefighter, police officer or other law
enforcement officer, emergency medical
technician-1, emergency medical
technician-Il, or emergency medical
technician-P is not liable.

XXII. Health and Safety Code
Section 1799.107. Public Entities
and Emergency Rescue
Personnel Providing Emergency
Services

XXII. Health and Safety Code Section 1799.107. Public
Entities and Emergency Rescue Personnel Providing
Emergency Services

(a) The Legislature finds and declares
that a threat to the public health and
safety exists whenever there is a need
for emergency services and that public
entities and emergency rescue
personnel should be encouraged to
provide emergency services. To that
end, a qualified immunity from liability
shall be provided for public entities and
emergency rescue personnel providing
emergency services.
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(b) Except as provided in Vehicle Code
Section 17000, Chapter 1, Division 9,
Article 1, neither a public entity nor
emergency rescue personnel shall be
liable for any injury caused by an action
taken by the emergency rescue
personnel acting within the scope of their
employment to provide emergency
services, unless the action taken was
performed in bad faith or in a grossly
negligent manner.

(c) For purposes of this section, it shall
be presumed that the action taken when
providing emergency services was
performed in good faith and without
gross negligence. This presumption shall
be one affecting the burden of proof.

(d) For purposes of this section,
“emergency rescue personnel” means
any person who is an officer, employee,
or member of a fire department or fire
protection or firefighting agency of the
federal government, the State of
California, a city, county, city and county,
district, or other public or municipal
corporation or political subdivision of this
state, or of a private fire department,
whether that person is a volunteer or
partly paid or fully paid, while he or she
is actually engaged in providing
emergency services as defined by
Health and Safety Code Section
1799.107(e).
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Current Applicable Legislation, Statute, Law

XXII.  Health and Safety Code Section 1799.108.
Certificated Personnel for Emergency Field Care

Current Compliance
Requirements

(e) For purposes of this section,

“emergency services” includes, but is not
limited to, first aid and medical services,
rescue procedures and transportation, or
other related activities necessary to
insure the health or safety of a person in
imminent peril.

XXIIl.  Health and Safety Code
Section 1799.108. Certificated
Personnel for Emergency Field
Care

Any person who has a certificate issued
pursuant to this division from a certifying
agency to provide prehospital
emergency field care treatment at the
scene of an emergency, as defined in
Health and Safety Code Section
1799.102, shall be liable for civil
damages only for acts or omissions
performed in a grossly negligent manner
or acts or omissions not performed in
good faith.

Can law be flexed or altered?
Are there applicable
waivers?

XXII.  Health and Safety Code
Section 1799.108. Certificated
Personnel for Emergency Field
Care

This section provides a qualified immunity
to certificated personnel in emergency
field care. Flexing these provisions could
result in a loss of immunity. This does not
appear to be a regulatory statute or
statute for the conduct of state business.
Governor cannot suspend.
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Issue to
Address

What professional
liability protections
currently exist for
healthcare workers
during emergency
operations?

Reference Manual

Current Applicable Legislation, Statute, Law

XXIV. Health and Safety Code Section 1799.110.
Standard for Physicians for Emergency Medical
Services

Current Compliance
Requirements

XXIV. Health and Safety Code
Section 1799.110. Standard for
Physicians for Emergency
Medical Services

(a) In any action for damages involving a
claim of negligence against a physician
and surgeon arising out of emergency
medical services provided in a general
acute care hospital emergency
department, the trier of fact shall
consider, together with all other relevant
matters, the circumstances constituting
the emergency, as defined herein, and
the degree of care and skill ordinarily
exercised by reputable members of the
physician and surgeon’s profession in
the same or similar locality, in like cases,
and under similar emergency
circumstances.

(b) For the purposes of this section,
“emergency medical services” and
“emergency medical care” means those
medical services required for the
immediate diagnosis and treatment of
medical conditions which, if not
immediately diagnosed and treated,
could lead to serious physical or mental
disability or death.

(c) In any action for damages involving a
claim of negligence against a physician
and surgeon providing emergency
medical coverage for a general acute

Can law be flexed or altered?
Are there applicable
waivers?

XXIV. Health and Safety Code
Section 1799.110. Standard for
Physicians for Emergency Medical
Services

This section provides a qualified immunity
to certificated personnel in emergency
field care. Flexing these provisions could
result in a loss of immunity. This does not
appear to be a regulatory statute or
statute for the conduct of state business.
Governor cannot suspend.
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Current Applicable Legislation, Statute, Law

Health and Safety Code Section 1799.111.

Hospitals; Detention of Mentally Disordered

Current Compliance
Requirements

| care hospital emergency department, the | |

court shall admit expert medical
testimony only from physicians and
surgeons who have had substantial
professional experience within the last
five years while assigned to provide
emergency medical coverage in a
general acute care hospital emergency
department. For purposes of this section,
“substantial professional experience”
shall be determined by the custom and
practice of the manner in which
emergency medical coverage is provided
in general acute care hospital
emergency departments in the same or
similar localities where the alleged
negligence occurred.

XXV. Health and Safety Code
Section 1799.111. Hospitals;
Detention of Mentally Disordered

(a) A licensed general acute care
hospital, as defined by Health and Safety
Code Section 1250 (a), licensed
professional staff of the hospital, or any
physician and surgeon, providing
emergency medical services to a person
at the hospital shall not be civilly or
criminally liable for detaining a person, or
for the actions of the person after
release from the hospital, if all of the

Can law be flexed or altered?
Are there applicable
waivers?

XXV.  Health and Safety Code
Section 1799.111. Hospitals;
Detention of Mentally Disordered

This section provides a qualified immunity
to certificated personnel in emergency
field care. Flexing these provisions could
result in a loss of immunity. This does not
appear to be a regulatory statute or
statute for the conduct of state business.
Governor cannot suspend.
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Issue to
Address

Current Applicable Legislation, Statute, Law
B | following conditions exist:

Current Compliance
Requirements

(1) The person cannot be safely
released from the hospital because, in
the opinion of the treating physician and
surgeon, or a clinical psychologist with
the medical staff privileges, clinical
privileges, or professional responsibilities
provided in Health and Safety Code
Section 1316.5, the person, as a result
of a mental disorder, presents a danger
to himself or herself, or others, or is
gravely disabled. For purposes of this
paragraph, “gravely disabled” means an
inability to provide for his or her basic
personal needs of food, clothing, or
shelter.

(2) The hospital staff, treating physician
and surgeon, or appropriate licensed
mental health professional, have made,
and documented, repeated unsuccessful
efforts to find appropriate mental health
treatment for the person.

(3) The person is not detained beyond
eight hours.

(b) Nothing in this section shall affect the
responsibility of a general acute care
hospital to comply with all state laws and
regulations pertaining to the use of
seclusion and restraint and psychiatric
medications for psychiatric patients.
Persons detained under this section
shall retain their legal rights regarding

Can law be flexed or altered?

Are there applicable
waivers?
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Current Applicable Legislation, Statute, Law

Current Compliance
Requirements

| consent for medical treatment.

(c) A person detained under this section
shall be credited for the time detained,
up to eight hours, in the event he or she
is placed on a subsequent 72-hour hold
pursuant to Welfare and Institutions
Code Section 5150.

Can law be flexed or altered?
Are there applicable
waivers?

Pharmacy Practice Act -
Can the regulation be
flexed during a surge?
If so, to what degree
can it be flexed?

Pharmacy Practice Act — Business and Professions
Code Section 4052.1, 4052.2

I.  Pharmacy Practice Act —
Business and Professions Code
Section 4052.1, 4052.2

Business and Professions Code Section
4052.1.

(a) Notwithstanding any other provision
of law, a pharmacist may perform the
following procedures or functions in a
licensed healthcare facility in accordance
with policies, procedures, or protocols
developed by health professionals,
including physicians, pharmacists, and
registered nurses, with the concurrence
of the facility administrator:

(1) Ordering or performing routine drug
therapy-related patient assessment
procedures including temperature, pulse,
and respiration.

(2) Ordering drug therapy-related
laboratory tests.

(3) Administering drugs and biologicals
by injection pursuant to a prescriber’s

. Pharmacy Practice Act —
Business and Professions Code
Section 4052.1, 4052.2

Under a declared emergency, the
pharmacy board has the authority to
waive the application of the act if it will aid
in the protection of public health or the
provision of patient care. (Business and
Professions Code Section 4062 (b).)
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Can law be flexed or altered?
Issue to Current Compliance Are there applicable
Address Current Applicable Legislation, Statute, Law Requirements waivers?

| order.

(4) Initiating or adjusting the drug
regimen of a patient pursuant to an order
or authorization made by the patient’s
prescriber and in accordance with the
policies, procedures, or protocols of the
licensed healthcare facility.

(b) Prior to performing any procedure
authorized by this section, a pharmacist
shall have received appropriate training
as prescribed in the policies and
procedures of the licensed healthcare
facility.

Business and Professions Code Section
4052.2.

(a) Notwithstanding any other provision
of law, a pharmacist may perform the
following procedures or functions as part
of the care provided by a healthcare
facility, a licensed home health agency,
a licensed clinic in which there is a
physician oversight, a provider who
contracts with a licensed healthcare
service plan with regard to the care or
services provided to the enrollees of that
healthcare service plan, or a physician,
in accordance with the policies,
procedures, or protocols of that facility,
home health agency, licensed clinic,
healthcare service plan, or physician,
and in accordance with Business and
Professions Code Section 4052.2 (c):
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Issue to
Address

Current Applicable Legislation, Statute, Law
B | (1) Ordering or performing routine drug

Current Compliance
Requirements

therapy-related patient assessment
procedures including temperature, pulse,
and respiration.

(2) Ordering drug therapy-related
laboratory tests.

(3) Administering drugs and biologicals
by injection pursuant to a prescriber’s
order.

(4) Initiating or adjusting the drug
regimen of a patient pursuant to a
specific written order or authorization
made by the individual patient’s treating
prescriber, and in accordance with the
policies, procedures, or protocols of the
healthcare facility, home health agency,
licensed clinic, healthcare service plan,
or physician. Adjusting the drug regimen
does not include substituting or selecting
a different drug, except as authorized by
the protocol. The pharmacist shall
provide written notification to the
patient’s treating prescriber, or enter the
appropriate information in an electronic
patient record system shared by the
prescriber, of any drug regimen initiated
pursuant to this paragraph within 24
hours.

(b) A patient’s treating prescriber may
prohibit, by written instruction, any
adjustment or change in the patient’s
drug regimen by the pharmacist.

Can law be flexed or altered?

Are there applicable
waivers?
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Current Applicable Legislation, Statute, Law

Current Compliance
Requirements

| (c) The policies, procedures, or protocols | |

referred to in this subdivision shall be
developed by healthcare professionals,
including physicians, pharmacists, and
registered nurses, and shall, at a
minimum, do all of the following:

(1) Require that the pharmacist function
as part of a multidisciplinary group that
includes physicians and direct care
registered nurses. The multidisciplinary
group shall determine the appropriate
participation of the pharmacist and the
direct care registered nurse.

(2) Require that the medical records of
the patient be available to both the
patient’s treating prescriber and the
pharmacist.

(3) Require that the procedures to be
performed by the pharmacist relate to a
condition for which the patient has first
been seen by a physician.

(4) Except for procedures or functions
provided by a healthcare facility, a
licensed clinic in which there is physician
oversight, or a provider who contracts
with a licensed healthcare plan with
regard to the care or services provided
to the enrollees of that healthcare
service plan, require the procedures to
be performed in accordance with a
written, patient specific protocol
approved by the treating or supervising
physician. Any change, adjustment, or

Can law be flexed or altered?

Are there applicable
waivers?
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Current Applicable Legislation, Statute, Law

| modification of an approved preexisting

Current Compliance
Requirements

treatment or drug therapy shall be
provided in writing to the treating or
supervising physician within 24 hours.

(d) Prior to performing any procedure
authorized by this section, a pharmacist
shall have done either of the following:

(1) Successfully completed clinical
residency training.

(2) Demonstrated clinical experience in
direct patient care delivery.

Can law be flexed or altered?

Are there applicable
waivers?

Nursing/Medical
Practice Act - Can the
regulation be flexed
during a surge? If so, to
what degree can it be
flexed?

Nursing/Medical Practice Act — Business and
Professions Code Section 2725(b), 2726, 2727, 2727.5

I.  Nursing/Medical Practice Act —
Business and Professions Code
Section 2725(b), 2726, 2727,
2727.5

Business and Professions Code Section
2725(b) — Practice of nursing defined.
The practice of nursing within the
meaning of this chapter means those
functions, including basic healthcare,
that help people cope with difficulties in
daily living that are associated with their
actual or potential health or illness
problems or the treatment thereof, and
that require a substantial amount of
scientific knowledge or technical skill,
including all of the following:

(1) Direct and indirect patient care
services that ensure the safety, comfort,
personal hygiene, and protection of
patients; and the performance of disease

I. Nursing/Medical Practice Act —
Business and Professions Code
Section 2725(b), 2726, 2727, 2727.5

Yes, this provision may be flexed or
waived by order of the Governor during a
state of emergency.
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Current Applicable Legislation, Statute, Law

Current Compliance
Requirements

prevention and restorative measures.

(2) Direct and indirect patient care
services, including, but not limited to, the
administration of medications and
therapeutic agents, necessary to
implement a treatment, disease
prevention, or rehabilitative regimen
ordered by and within the scope of
licensure of a physician, dentist,
podiatrist, or clinical psychologist, as
defined by Health and Safety Code
Section 1316.5.

(3) The performance of skin tests,
immunization techniques, and the
withdrawal of human blood from veins
and arteries.

(4) Observation of signs and symptoms
of iliness, reactions to treatment, general
behavior, or general physical condition,
and (A) determination of whether the
signs, symptoms, reactions, behavior, or
general appearance exhibit abnormal
characteristics, and (B) implementation,
based on observed abnormalities, of
appropriate reporting, or referral, or
standardized procedures, or changes in
treatment regimen in accordance with
standardized procedures, or the initiation
of emergency procedures.

Business and Professions Code Section
2726 — Unauthorized Practices. Except
as otherwise provided herein, this
chapter confers no authority to practice

Can law be flexed or altered?

Are there applicable
waivers?
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Can law be flexed or altered?
Issue to Current Compliance Are there applicable
Address Current Applicable Legislation, Statute, Law Requirements waivers?

| medicine or surgery.

Business and Professions Code Section
2727 — Practices not prohibited. This
chapter does not prohibit:

(a) Gratuitous nursing of the sick by
friends or members of the family.

(b) Incidental care of the sick by
domestic servants or by persons
primarily employed as housekeepers as
long as they do not practice nursing
within the meaning of this chapter.

(c) Domestic administration of family
remedies by any person.

(d) Nursing services in case of an
emergency. “Emergency,” as used in this
subdivision includes an epidemic or
public disaster.

(e) The performance by any person of
such duties as required in the physical
care of a patient and/or carrying out
medical orders prescribed by a licensed
physician; provided, such person shall
not in any way assume to practice as a
professional, registered, graduate or
trained nurse.

Business and Professions Code Section
2727.5 — Liability for emergency care. A
person licensed under this chapter who
in good faith renders emergency care at
the scene of an emergency which occurs
outside both the place and the course of
that person’s employment shall not be
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Reference Manual

Current Compliance

Current Applicable Legislation, Statute, Law Requirements
B | liable for any civil damages as the result |

of acts or omissions by that person in
rendering the emergency care.

This section shall not grant immunity
from civil damages when the person is
grossly negligent.

IIl. Medical Practice Act — Business
and Professions Code Section
2058

The physician’s and surgeon'’s certificate
authorizes the holder to use drugs or
devices in or upon human beings and to
sever or penetrate the tissues of human
beings and to use any and all other
methods in the treatment of diseases,
injuries, deformities, and other physical
and mental conditions.

Il.  Medical Practice Act — Business and Professions Code
Section 2058

Can law be flexed or altered?

Are there applicable
waivers?

Il.  Medical Practice Act — Business
and Professions Code Section
2058

This section provides that the licensing
requirement for physicians does not
prohibit service in an emergency, i.e.,
someone providing medical assistance in
an emergency is not liable for prosecution
for not having a license. It is difficult to
conceive how this section would hinder
the mitigation of the effects of the
emergency. Absent this, waiver would not
be authorized.

Board of Pharmacy
Rules & Regulations -
Can the regulation be
flexed during a surge?
If so, to what degree
can it be flexed?

I.  Board of Pharmacy Rules & Regulations — 16 CCR I.  Board of Pharmacy Rules &
1793.1 Regulations — 16 CCR 1793.1

Only a pharmacist, or an intern
pharmacist acting under the supervision
of a pharmacist, may:

a) Receive a new prescription order
orally from a prescriber or other person
authorized by law.

b) Consult with a patient or his or her
agent regarding a prescription, either

. Board of Pharmacy Rules &
Regulations — 16 CCR 1793.1

In addition to suspension by the
Governor, the Pharmacy Board is
authorized to waive regulations adopted
under the Pharmacy Practice Act if it will
aid in the protection of public health or the
provision of patient care. (Business and
Professions Code Section 4062 (b).)
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Can law be flexed or altered?

Issue to Current Compliance Are there applicable
Address Current Applicable Legislation, Statute, Law Requirements waivers?

prior to or after dispensing, or regarding
any medical information contained in a
patient medication record system or
patient chart.

c) Identify, evaluate and interpret a
prescription.

d) Interpret the clinical data in a patient
medication record system or patient
chart.

e) Consult with any prescriber, nurse
or other healthcare professional or
authorized agent thereof.

f)  Supervise the packaging of drugs
and check the packaging procedure and
product upon completion.

g) Perform all functions which require
professional judgment.

Non-resident Pharmacy . Non-resident Pharmacy Regulations — Business and I.  Non-resident Pharmacy . Non-resident Pharmacy

Regulations - Can the Professions Code Section 4112 Regulations — Business and Regulations — Business and

regulations be flexed Professions Code Section 4112 Professions Code Section 4112

during a surge? If so, to (a) Any pharmacy located outside this In addition to suspension by the

what degree can it be state that ships, mails, or delivers, in any | Governor, the Pharmacy Board is

flexed? manner, controlled substances, authorized to waive regulations adopted
dangerous drugs, or dangerous devices under the Pharmacy Practice Act if it will
into this state shall be considered a aid in the protection of public health or the
nonresident pharmacy. provision of patient care. (Business and

(b) All nonresident pharmacies shall Professions Code Section 4062 (b).)

register with the board. The board may
register a nonresident pharmacy that is
organized as a limited liability company
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Can law be flexed or altered?
Issue to Current Compliance Are there applicable
Address Current Applicable Legislation, Statute, Law Requirements waivers?

| in the state in which it is licensed.

(c) A nonresident pharmacy shall
disclose to the board the location,
names, and titles of (1) its agent for
service of process in this state, (2) all
principal corporate officers, if any, (3) all
general partners, if any, and (4) all
pharmacists who are dispensing
controlled substances, dangerous drugs,
or dangerous devices to residents of this
state. A report containing this information
shall be made on an annual basis and
within 30 days after any change of office,
corporate officer, partner, or pharmacist.

(d) All nonresident pharmacies shall
comply with all lawful directions and
requests for information from the
regulatory or licensing agency of the
state in which it is licensed as well as
with all requests for information made by
the board pursuant to this section. The
nonresident pharmacy shall maintain, at
all times, a valid unexpired license,
permit, or registration to conduct the
pharmacy in compliance with the laws of
the state in which it is a resident. As a
prerequisite to registering with the board,
the nonresident pharmacy shall submit a
copy of the most recent inspection report
resulting from an inspection conducted
by the regulatory or licensing agency of
the state in which it is located.

(e) All nonresident pharmacies shall
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Can law be flexed or altered?

Issue to Current Compliance Are there applicable
Address Current Applicable Legislation, Statute, Law Requirements waivers?

maintain records of controlled
substances, dangerous drugs, or
dangerous devices dispensed to patients
in this state so that the records are
readily retrievable from the records of
other drugs dispensed.

(f) Any pharmacy subject to this section
shall, during its regular hours of
operation, but not less than six days per
week, and for a minimum of 40 hours per
week, provide a toll-free telephone
service to facilitate communication
between patients in this state and a
pharmacist at the pharmacy who has
access to the patient’s records. This toll-
free telephone number shall be
disclosed on a label affixed to each
container of drugs dispensed to patients
in this state.

(9) The board shall adopt regulations
that apply the same requirements or
standards for oral consultation to a
nonresident pharmacy that operates
pursuant to this section and ships, malils,
or delivers any controlled substances,
dangerous drugs, or dangerous devices
to residents of this state, as are applied
to an in-state pharmacy that operates
pursuant to Business and Profession
Code Section 4037 when the pharmacy
ships, mails, or delivers any controlled
substances, dangerous drugs, or
dangerous devices to residents of this
state. The board shall not adopt any
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Current Applicable Legislation, Statute, Law

regulations that require face-to-face

Current Compliance
Requirements

consultation for a prescription that is
shipped, mailed, or delivered to the
patient. The regulations adopted
pursuant to this subdivision shall not
result in any unnecessary delay in
patients receiving their medication.

(h) The registration fee shall be the fee
specified in Business and Professions
Code Section 4400 (a).

(i) The registration requirements of this
section shall apply only to a nonresident
pharmacy that ships, mails, or delivers
controlled substances, dangerous drugs,
and dangerous devices into this state
pursuant to a prescription.

() Nothing in this section shall be
construed to authorize the dispensing of
contact lenses by nonresident
pharmacists except as provided by
Business and Professions Code
Section 4124.

Can law be flexed or altered?

Are there applicable
waivers?

California Department of Public Health




3.6 Supplies, Pharmaceuticals, and Equipment

Issue to

Address

Reference Manual

Current Applicable
Legislation, Statute, Law

Current Compliance
Requirements

Can law be flexed or altered?
Are there applicable waivers?

Can standards be
flexed for using
medications for off-
label usage and for
expired medications?

21 USC Section 351, Federal Food, Drug
& Cosmetic Act, Chapter V, Subchapter
A, Sec. 501(a)(2)(B) - Adulterated Drugs
and Devices

21 USC Section 331, Federal Food, Drug
& Cosmetic Act, Chapter lll, Section 301
— Prohibited Acts

I. 21 USC Section 351, Federal
Food, Drug & Cosmetic Act,
Chapter V, Subchapter A,
Sec. 501(a)(2)(B) - Adulterated
Drugs and Devices

A drug or device shall be deemed to be
adulterated if it is a drug and the
methods used in, or the facilities or
controls used for, its manufacture,
processing, packing, or holding do not
conform to or are not operated or
administered in conformity with current
good manufacturing practice to assure
that such drug meets the requirements of
this Act as to safety and has the identity
and strength, and meets the quality and
purity characteristics, which it purports or
is represented to possess.

II. 21 USC Section 331, Federal
Food, Drug & Cosmetic Act,
Chapter lll, Section 301 —
Prohibited Acts

The following acts and the causing
thereof are hereby prohibited: (a) The
introduction or delivery for introduction
into interstate commerce of any food,
drug, device, or cosmetic that is
adulterated or misbranded.

Off-label Use

If a drug is being used for off-label use, it means that the
drug is approved by Federal Drug Administration, but the
physician is using the drug for a use other than the one for
which Federal Drug Administration gave the approval.
Subsequent to a drug’s approval, researchers often notice
that the drug has other beneficial uses. Based on this
published research, clinicians may prescribe the drug for
this other use. Over time, use of the drug for this off-label
use can become common practice, and be considered
within the standard of care in the community.

There is no statutory or regulatory prohibition against off-
label use of a drug by a physician. Consequently, there is no
regulatory requirement to be flexed.

The only limitation on such off-label use is the law of
medical malpractice. The more a drug is used for off-label
purposes, the lower the likelihood that such use will be
considered a breach of the standard of care owed to the
patient.

A proclamation of an emergency could include a provision
making the standard of care the prevention of the greatest
loss of life, which could allow some off label uses even if not
generally accepted by the medical community, but
consistent with the goal of saving a life.

Expired Drugs

Approved drugs are tested for stability and the expiration
dates are based on those tests. However, most drugs
remain stable far beyond the expiration date, sometimes ten
times as long. The manufacturers have no incentive to test
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Can law be flexed or altered?
Are there applicable waivers?

stability for longer periods of time; shorter expiration dates
mean higher drug turnover, and testing stability for longer
periods of time is expensive. So, they generally don't try to
establish longer expiration dates, even if there is data
showing that the drug is stable for much longer than they
state in their new drug applications.

Certain drug products have been qualified for shelf life
extension through the Shelf Life Extension Program, which
is sponsored by the Department of Defense and performed
by the Federal Drug Administration. The life extension
program is sponsored by the Department of Defense
because of the substantial savings to the government from
extending the shelf life of certain antibiotics and other drug
products that are stored in Federal stockpiles in large
quantities under controlled conditions and are of strategic
importance.

Absent some approved shelf-life extension for specific
drugs, the only way to determine the potency of drug stocks
is to test. This is not a requirement that can be flexed by
state law from a regulatory perspective.

State law would provide some legal protections to the
administration of drugs without cost by a physician.
However, if the physician charged for the service, those
protections would not appear to apply.

Any restrictions on pharmacists dispensing expired drugs
could be waived by the Pharmacy Board.
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What is the liability of
using medications,
equipment, and
supplies beyond the
manufacturer’s
recommended use
(e.g., personal
protective
equipment)?

Reference Manual

Current Applicable
Legislation, Statute, Law

21 USC Section 360bbb-3, Federal Food,
Drug and Cosmetic Act, Chapter V,
Subchapter E, Section 564 -
Authorization for Medical Products for
Use in Emergencies

Current Compliance
Requirements

. 21 USC Section 360bbb-3, Federal
Food, Drug and Cosmetic Act,
Chapter V, Subchapter E,

Section 564 - Authorization for
Medical Products for Use in
Emergencies

In General.—(1) Emergency uses.—
Notwithstanding Sections 505, 510(k),
and 515 of the Federal Food, Drug and
Cosmetic Act and 42 USC Section 35,
and subject to the provisions of this
section, the Secretary may authorize the
introduction into interstate commerce,
during the effective period of a
declaration under subsection (b), of a
drug, device, or biological product
intended for use in an actual or potential
emergency (referred to in this section as
an “emergency use”).

(2) Approval status of product.—An
authorization under paragraph (1) may
authorize an emergency use of a product
that—

(A) is not approved, licensed, or cleared
for commercial distribution under a
provision of law referred to in such
paragraph (referred to in this section as
an “unapproved product”); or

(B) is approved, licensed, or cleared
under such a provision, but which use is
not under such provision an approved,
licensed, or cleared use of the product
(referred to in this section as an
“unapproved use of an approved

Can law be flexed or altered?
Are there applicable waivers?

I. 21 USC Section 360bbb-3, Federal Food, Drug and
Cosmetic Act, Chapter V, Subchapter E,
Section 564 - Authorization for Medical Products for
Use in Emergencies

With regard to drugs, see the answer to the previous
question.

With regard to equipment, and supplies, the question is,
“liability to whom?” The patients, or the employees?

If liability to the patients, using equipment in a manner other
than that recommended by the manufacturer can provide a
basis for liability except where the use is subject to a claim
of immunity. This, in effect, means that their may be liability
for any emergency treatment for compensation, i.e., which is
not voluntary.

It may be possible, through an emergency declaration
changing the overall standard of care, to use equipment in a
manner not recommended if the purpose is to save the life,
and still receive compensation. This may not preclude
liability lawsuits, but it could lessen the likelihood of a
successful claim.

As for employees, and particularly with regard to personal
protective equipment, the liability would be for workers
compensation benefits. The Labor Code requires that every
employer furnish and use safety devices and safeguards,
and adopt and use practices, means, methods, operations,
and processes which are reasonably adequate to render
such employment and place of employment safe and
healthful. It is doubtful that, in an emergency, this
requirement would be waived.
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product”).

(3) Relation to other uses.--An
emergency use authorized under
paragraph (1) for a product is in addition
to any other use that is authorized for the
product under a provision of law referred
to in such paragraph.

(4) Definitions.—For purposes of this
section:

(A) The term “biological product” has the
meaning given such term in 42 USC
Section 351.

(B) The term “emergency use” has the
meaning indicated for such term in
paragraph (1).

(C) The term “product” means a drug,
device, or biological product.

(D) The term “unapproved product” has
the meaning indicated for such term in
paragraph (2)(A).

(E) The term “unapproved use of an
approved product” has the meaning
indicated for such term in paragraph
(2)(B).

(b) DECLARATION OF
EMERGENCY.—

(1) IN GENERAL.—The Secretary may
declare an emergency justifying the
authorization under this subsection for a
product on the basis of—

(A) a determination by the Secretary of
Homeland Security that there is a
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domestic emergency, or a significant
potential for a domestic emergency,
involving a heightened risk of attack with
a specified biological, chemical,
radiological, or nuclear agent or agents;

(B) a determination by the Secretary of
Defense that there is a military
emergency, or a significant potential for
a military emergency, involving a
heightened risk to United States military
forces of attack with a specified
biological, chemical, radiological, or
nuclear agent or agents; or

(C) a determination by the Secretary of a
public health emergency under 42 USC
Section 319 that affects, or has a
significant potential to affect, national
security, and that involves a specified
biological, chemical, radiological, or
nuclear agent or agents, or a specified
disease or condition that may be
attributable to such agent or agents.

(2) Termination of declaration.—

(A) In general.—A declaration under this
subsection shall terminate upon the
earlier of—

(i) a determination by the Secretary, in
consultation with the Secretary of
Defense, that the circumstances
described in paragraph (1) have ceased
to exist; or

(ii) the expiration of the one-year period
beginning on the date on which the
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declaration is made.

(B) Renewal.—Notwithstanding
subparagraph (A), the Secretary may
renew a declaration under this
subsection, and this paragraph shall
apply to any such renewal.

(C) Disposition of product.—If an
authorization under this section with
respect to an unapproved product
ceases to be effective as a result of a
termination under subparagraph (A) of
this paragraph, the Secretary shall
consult with the manufacturer of such
product with respect to the appropriate
disposition of the product.

(3) Advance notice of termination.—The
Secretary shall provide advance notice
that a declaration under this subsection
will be terminated. The period of
advance notice shall be a period
reasonably determined to provide—

(A) in the case of an unapproved
product, a sufficient period for disposition
of the product, including the return of
such product (except such quantities of
product as are necessary to provide for
continued use consistent with 21 USC
Section 360bbb-3 (f)(2)) to the
manufacturer (in the case of a
manufacturer that chooses to have such
product returned); and

(B) in the case of an unapproved use of
an approved product, a sufficient period
for the disposition of any labeling, or any
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information under 21 USC Section
360bbb-3 (e)(2)(B)(ii), as the case may
be, that was provided with respect to the
emergency use involved.

(4) Publication.—The Secretary shall
promptly publish in the Federal Register
each declaration, determination,
advance notice of termination, and
renewal under this subsection.

Can law be flexed or altered?
Are there applicable waivers?

What is the liability
for Non-
Governmental
Organizations for the
distribution of
medical and health
supplies?

A non-governmental organization can be held liable in
negligence just as any other organization. The liabilities for
the distribution of medical and health supplies can be either
regulatory (i.e., criminal), or civil (e.g., for damages).

Regulatory liabilities would arise where the item distributed
is subject to regulatory controls and the non-governmental
organization acts in violation of those controls, e.g.,
prescription drugs. Those controls could be waived by the
Board of Pharmacy under Business and Professions Code
Section 4062(b).

Civil liability for non-governmental organizations during a
declared emergency would depend upon whether the non-
governmental organization was functioning as a disaster
service organization, i.e., all of its employees are functioning
as disaster service workers. If so, the employee’s would be
immune to liability under Civil Code Section 1714.5.

Also, the Governor could issue orders that require non-
governmental organizations to carry out certain functions,
and they would not have liability under Civil Code Section
1714.6.
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. California Business and Professions
Code Section 4051

Il. California Business and Professions
Code Section 4052.1

Current Compliance
Requirements

I. California Business and
Professions Code Section 4051

Except as otherwise provided in this
chapter, it is unlawful for any person to
manufacture, compound, furnish, sell, or
dispense any dangerous device, or to
dispense or compound any prescription
pursuant to Business and Professions
Code Section 4040 of a prescriber
unless he or she is a pharmacist under
this chapter.

Il. California Business and
Professions Code Section 4052.1

(a) Notwithstanding any other provision
of law, a pharmacist may perform the
following procedures or functions in a
licensed healthcare facility in accordance
with policies, procedures, or protocols
developed by health professionals,
including physicians, pharmacists, and
registered nurses, with the concurrence
of the facility administrator:

(1) Ordering or performing
routine drug therapy-related
patient assessment procedures
including temperature, pulse,
and respiration.

(2) Ordering drug therapy-
related laboratory tests.

(3) Administering drugs and

Can law be flexed or altered?
Are there applicable waivers?

I.  California Business and Professions Code Section
4051

Business and Professions Code Section 4062(b)

During a declared federal, state, or local emergency, the
board may waive application of any provisions of this
chapter or the regulations adopted pursuant to it if, in the
[Pharmacy] board’s opinion, the waiver will aid in the
protection of public health or the provision of patient care.

Il. California Business and Professions Code Section
4052.1

Business and Professions Code Section 4062(b)

During a declared federal, state, or local emergency, the
board may waive application of any provisions of this
chapter or the regulations adopted pursuant to it if, in the
[Pharmacy] board’s opinion, the waiver will aid in the
protection of public health or the provision of patient care.
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California Business and Professions
Code Section 4052.2(a)

Current Compliance
Requirements

biologicals by injection pursuant
to a prescriber’s order.

(4) Initiating or adjusting the
drug regimen of a patient
pursuant to an order or
authorization made by the
patient’s prescriber and in
accordance with the policies,
procedures, or protocols of the
licensed healthcare facility.

(b) Prior to performing any procedure
authorized by this section, a pharmacist
shall have received appropriate training
as prescribed in the policies and
procedures of the licensed healthcare
facility.

lll. California Business and
Professions Code Section
4052.2(a)

(a) Notwithstanding any other provision
of law, a pharmacist may perform the
following procedures or functions as part
of the care provided by a healthcare
facility, a licensed home health agency, a
licensed clinic in which there is a
physician oversight, a provider who
contracts with a licensed healthcare
service plan with regard to the care or
services provided to the enrollees of that
healthcare service plan, or a physician,
in accordance with the policies,

Can law be flexed or altered?
Are there applicable waivers?

Ill. California Business and Professions Code Section
4052.2(a)

Business and Professions Code Section 4062(b

During a declared federal, state, or local emergency, the
board may waive application of any provisions of this
chapter or the regulations adopted pursuant to it if, in the
[Pharmacy] board’s opinion, the waiver will aid in the
protection of public health or the provision of patient care.
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procedures, or protocols of that facility,
home health agency, licensed clinic,
healthcare service plan, or physician,
and in accordance with subdivision (c):

Current Compliance

Requirements

(1) Ordering or performing
routine drug therapy-related
patient assessment procedures
including temperature, pulse,
and respiration.

(2) Ordering drug therapy-
related laboratory tests.

(3) Administering drugs and
biologicals by injection pursuant
to a prescriber’s order.

(4) Initiating or adjusting the
drug regimen of a patient
pursuant to a specific written
order or authorization made by
the individual patient’s treating
prescriber, and in accordance
with the policies, procedures, or
protocols of the healthcare
facility, home health agency,
licensed clinic, healthcare
service plan, or physician.
Adjusting the drug regimen
does not include substituting or
selecting a different drug,
except as authorized by the
protocol. The pharmacist shall
provide written notification to
the patient’s treating prescriber,
or enter the appropriate
information in an electronic

Can law be flexed or altered?

Are there applicable waivers?
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patient record system shared by
the prescriber, of any drug
regimen initiated pursuant to
this paragraph within 24 hours.
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To what extent will l.
current provider/
facility reporting
requirements remain
in effect during a
declared disaster
(e.g., diseases,
births, deaths)?

Disease Reporting/ Notification 17
CCR 2500(b), (h), ()

Health and Safety Code Sections
120130, 120176, 120185, 120190,
120250

I. Disease Reporting/ Notification
17 CCR 2500

(b) It shall be the duty of every healthcare provider,
knowing of or in attendance on a case or suspected
case of any of the diseases or conditions listed in
subsection (j) of this section, to report to the local health
officer for the jurisdiction where the patient resides as
required in 17 CCR 2500 (h). Where no healthcare
provider is in attendance, any individual having
knowledge of a person who is suspected to be suffering
from one of the diseases or conditions listed in 17 CCR
2500 (j) may make such a report to the local health
officer for the jurisdiction where the patient resides.

(h) The urgency of reporting is identified by symbols in
the list of diseases and conditions in 17 CCR 2500 (j).
Those diseases with a diamond (r) are considered
emergencies and shall be reported immediately by
telephone. Those diseases and conditions with a cross
(+) shall be reported by mailing, telephoning or
electronically transmitting a report within one (1) working
day of identification of the case or suspected case.
Those diseases and conditions not otherwise identified
by a diamond or a cross shall be reported by mailing a
written report, telephoning, or electronically transmitting
a report within seven (7) calendar days of the time of
identification.

() Healthcare providers shall submit reports for the
following diseases or conditions. [Listed below are all
diseases and conditions that have been labeled with a
(N] Anthrax, Botulism (Infant, Foodborne, Wound,

I. Disease Reporting/ Notification

Whether a statute can be waived during a
State of Emergency depends upon whether it is
a “regulatory statute,” and upon a
determination and declaration by the Governor
that “strict compliance with any statute, order,
rule, or regulation would in any way prevent,
hinder, or delay the mitigation of the effects of
the emergency.” (Government Code Section
8571.)

A regulatory statute is one designated to
protect public health and safety. The intent of
such statutes is to accomplish government’s
objective by mandating certain affirmative acts.
Although criminal sanctions are relied upon,
the primary purpose of the statute is regulation
rather than punishment or correction. (See
People v. Davis (2005) 126 California Appellate
4th 1416, 1434-35.)

Disease reporting is a regulatory statute.
Consequently, it can be waived under
Government Code Section 8571.

However, it is unlikely that this requirement
would be waived. In the aftermath of a disaster,
the potential for an outbreak of disease is
increased and may be one of the effects of the
emergency. Waiving the reporting requirement
would frustrate the ability of government to
mitigate this effect of the emergency.
Consequently, the likelihood that the
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Other), Brucellosis, Cholera, Ciguatera Fish Poisoning,

Dengue, Diarrhea of the Newborn-Outbreaks,
Diphtheria, Domoic Acid Poisoning (Amnesic Shellfish
Poisoning), Escherichia coli 0157:H7 Infection,
Hantavirus Infections, Hemolytic Uremic Syndrome,
Meningococcal Infections, Paralytic Shellfish Poisoning,
Plague-Human or Animal, Rabies-Human or Animal,
Scombroid Fish Poisoning, Severe Acute Respiratory
Infection, Shiga toxin (detected in feces), Smallpox
(Variola), Tularemia, Varicella (deaths only), Viral
Hemorrhagic Fevers (e.g., Crimean-Congo, Ebola,
Lassa and Margurg viruses), Yellow fever, Occurrence
of any unusual disease, Outbreaks of any disease
(including diseases not listed in 17 CCR 2500)

Health and Safety Code Section 120130

(a) The department shall establish a list of reportable
diseases and conditions and shall include the urgency
of reporting each disease and condition. The list of
reportable diseases and conditions may include both
communicable and noncommunicable diseases. The list
may include those diseases that are either known to be,
or suspected of being, transmitted by milk or milk-based
products. The list shall also include, but not be limited
to, diphtheria, listeria, salmonella, shigella, streptococcal
infection in food handlers or dairy workers, and typhoid.
The list may be modified at any time by the department,
after consultation with the California Conference of
Local Health Officers. Modification of the list shall be
exempt from the administrative regulation and
rulemaking requirements of Government Code Section
11340, Title 2, Division 3, Part 1, Chapter 3.5, and shall
be implemented without being adopted as a regulation,
except that the revised list shall be filed with the
Secretary of State and printed in the California Code of
Regulations as required under subdivision (d). Those

Analysis

Governor’s authority to suspend regulatory
statutes would used to waive this requirement
is extremely low. If circumstances make timely
reporting impossible, then it is highly unlikely
that healthcare providers would incur any
liability for failure to report in a timely manner.
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diseases listed as reportable shall be properly reported B

as required to the department by the health officer.

(b) The department may from time to time adopt and
enforce regulations requiring strict or modified isolation,
or quarantine, for any of the contagious, infectious, or
communicable diseases, if in the opinion of the
department the action is necessary for the protection of
the public health.

(c) The health officer may require strict or modified
isolation, or quarantine, for any case of contagious,
infectious, or communicable disease, when this action is
necessary for the protection of the public health.

(d) The list established pursuant to subdivision (a) and
any subsequent modifications shall be published in 17
CCR.

(e) Notwithstanding any other provision of law, no civil
or criminal penalty, fine, sanction, finding, or denial,
suspension, or revocation of licensure for any person or
facility may be imposed based upon a failure to provide
the notification of a reportable disease or condition that
is required under this section, unless the disease or
condition that is required to be reported was printed in
the California Code of Regulations at least six months
prior to the date of the claimed failure to report.

Health and Safety Code Section 120185

In the case of a local epidemic of disease, the health
officer shall report at those times as are requested by
the department all facts concerning the disease, and the
measures taken to abate and prevent its spread.

Health and Safety Code Section 120190

Each health officer shall immediately report by telegraph
or telephone to the department every discovered or
known case or suspect case of those diseases

Analysis
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Suspicious Injury Reports Penal
Code Section 11160(a)-(d)

Penal Code Section 11161
California Hospital Association
Consent Manual 2006: Chapter 19 —

Assault and Abuse Reporting
Requirements

Current Compliance Requirements

designated for immediate reporting by the department.

Within 24 hours after investigation each health officer
shall make reports as the department may require.

Health and Safety Code Section 120250

All physicians, nurses, clergymen, attendants, owners,
proprietors, managers, employees, and persons living
with, or visiting any sick person, in any hotel,
lodginghouse, house, building, office, structure, or other
place where any person is ill of any infectious,
contagious, or communicable disease, shall promptly
report that fact to the health officer, together with the
name of the person, if known, the place where he or she
is confined, and the nature of the disease, if known.

Il. Suspicious Injury Reports
Penal Code Section 11160(a)-(d)

(a) Any health practitioner employed in a health facility,
clinic, physician’s office, local or state public health
department, or a clinic or other type of facility operated
by a local or state public health department who, in his
or her professional capacity or within the scope of his or
her employment, provides medical services for a
physical condition to a patient whom he or she knows or
reasonably suspects is a person described as follows,
shall immediately make a report in accordance with
subdivision (b):

(1) Any person suffering from any wound or other
physical injury inflicted by his or her own act or inflicted
by another where the injury is by means of a firearm.

(2) Any person suffering from any wound or other
physical injury inflicted upon the person where the injury
is the result of assaultive or abusive conduct.

(b) Any health practitioner employed in a health facility,

Analysis

Il. Suspicious Injury Reports

Whether a statute can be waived during a
State of Emergency depends upon whether it is
a “regulatory statute,” and upon a
determination and declaration by the Governor
that “strict compliance with any statute, order,
rule, or regulation would in any way prevent,
hinder, or delay the mitigation of the effects of
the emergency.” (Government Code 8571.)

A regulatory statute is one designated to
protect public health and safety. The intent of
such statutes is to accomplish government’s
objective by mandating certain affirmative acts.
Although criminal sanctions are relied upon,
the primary purpose of the statute is regulation
rather than punishment or correction. (See
People v. Davis (2005) 126 California Appellate
4th 1416, 1434-35.)

The suspicious injury reporting requirement is a
regulatory statute. Consequently, it can be
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clinic, physician’s office, local or state public health K

department, or a clinic or other type of facility operated
by a local or state public health department shall make a
report regarding persons described in subdivision (a) to
a local law enforcement agency as follows:

(1) A report by telephone shall be made immediately or
as soon as practically possible.

(2) A written report shall be prepared on the standard
form developed in compliance with paragraph (4) of this
subdivision, and Penal Code Section 11160.2, and
adopted by the agency or agencies designated by the
Director of Finance pursuant to Penal Code Section
13820, or on a form developed and adopted by another
state agency that otherwise fulfills the requirements of
the standard form. The completed form shall be sent to
a local law enforcement agency within two working days
of receiving the information regarding the person.

(3) A local law enforcement agency shall be notified and
a written report shall be prepared and sent pursuant to
paragraphs (1) and (2) even if the person who suffered
the wound, other injury, or assaultive or abusive conduct
has expired, regardless of whether or not the wound,
other injury, or assaultive or abusive conduct was a
factor contributing to the death, and even if the evidence
of the conduct of the perpetrator of the wound, other
injury, or assaultive or abusive conduct was discovered
during an autopsy.

(4) The report shall include, but shall not be limited to,
the following:

(A) The name of the injured person, if known.

(B) The injured person’s whereabouts.

(C) The character and extent of the person’s injuries.
(D) The identity of any person the injured person alleges

Analysis

waived under Government Code Section 8571. |

However, it is unlikely that this requirement
would be waived. In the aftermath of a disaster,
the potential for a breakdown in social order,
including an increased number of criminal
assaults and homicides, is high. Reports of
suspicious injuries by healthcare providers may
be the only way for law enforcement to become
aware that a crime has been committed in their
jurisdiction, and to commence an appropriate
investigation to apprehend offenders.
Consequently, the likelihood that the
Governor’s authority to suspend regulatory
statutes would used to waive this requirement
is extremely low. If circumstances make timely
reporting impossible, then it is highly unlikely
that healthcare providers would incur any
liability for failure to report in a timely manner.
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inflicted the wound, other injury, or assaultive or abusive
conduct upon the injured person.

(c) For the purposes of this section, “injury” shall not
include any psychological or physical condition brought
about solely through the voluntary administration of a
narcotic or restricted dangerous drug.

(d) For the purposes of this section, “assaultive or
abusive conduct” shall include any of the following
offenses:

(1) Murder, in violation of Penal Code Section 187.

(2) Manslaughter, in violation of Penal Code Section
192 or 192.5.

(3) Mayhem, in violation of Penal Code Section 203.

(4) Aggravated mayhem, in violation of Penal Code
Section 205.

(5) Torture, in violation of Penal Code Section 206.

(6) Assault with intent to commit mayhem, rape,
sodomy, or oral copulation, in violation of Penal Code
Section 220.

(7) Administering controlled substances or anesthetic to
aid in commission of a felony, in violation of Penal Code
Section 222.

(8) Battery, in violation of Penal Code Section 242.

(9) Sexual battery, in violation of Penal Code Section
243.4.

(20) Incest, in violation of Penal Code Section 285.

(11) Throwing any vitriol, corrosive acid, or caustic
chemical with intent to injure or disfigure, in violation of
Penal Code Section 244.

(12) Assault with a stun gun or taser, in violation of
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Penal Code Section 244.5.

(13) Assault with a deadly weapon, firearm, assault
weapon, or machinegun, or by means likely to produce
great bodily injury, in violation of Penal Code Section
245.

(14) Rape, in violation of Penal Code Section 261.

(15) Spousal rape, in violation of Penal Code
Section 262.

(16) Procuring any female to have sex with another
man, in violation of Penal Code Section 266, 266a,
266b, or 266c¢.

(17) Child abuse or endangerment, in violation of Penal
Code Section 273a or 273d.

(18) Abuse of spouse or cohabitant, in violation of Penal
Code Section 273.5.

(19) Sodomy, in violation of Penal Code Section 286.

(20) Lewd and lascivious acts with a child, in violation of
Penal Code Section 288.

(21) Oral copulation, in violation of Penal Code Section
288a.

(22) Sexual penetration, in violation of Penal Code
Section 289.

(23) Elder abuse, in violation of Penal Code Section
368.

(24) An attempt to commit any crime specified in
paragraphs (1) to (23), inclusive.
Penal Code Section 11161

Notwithstanding Penal Code Section 11160, the
following shall apply to every physician or surgeon who
has under his or her charge or care any person
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described in Penal Code Section 11160 (a): B

(a) The physician or surgeon shall make a report in
accordance with Penal Code Section 11160 (b) to a
local law enforcement agency.

(b) It is recommended that any medical records of a
person about whom the physician or surgeon is required
to report pursuant to Penal Code Section 11160 (a)
include the following:

(1) Any comments by the injured person regarding past
domestic violence, as defined in Penal Code

Section 13700, or regarding the name of any person
suspected of inflicting the wound, other physical injury,
or assaultive or abusive conduct upon the person.

(2) A map of the injured person’s body showing and
identifying injuries and bruises at the time of the
healthcare.

(3) A copy of the law enforcement reporting form.

It is recommended that the physician or surgeon refer
the person to local domestic violence services if the
person is suffering or suspected of suffering from
domestic violence, as defined in Penal Code Section
13700.

California Hospital Association Consent Manual 2006:
Chapter 19 — Assault and Abuse Reporting
Requirements

A. Who Must Report. Reports must be made by (1) any
health practitioner employed in a health facility, clinic,
physician’s office, local or state public health
department, or a clinic or other type of facility operated
by a local or state public health department, and (2) a
physician who has an injured patient under his or her
charge or care. The reporting duties under this law are
individual, provided that when two or more persons who
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are required to report are present and jointly have
knowledge of a reportable event, they may agree
among themselves to report as a team. The team may
mutually select a member of the team to make a report
by telephone and a single written report. The written
report must be signed by the selected member of the
reporting team. Any member who has knowledge that
the member designated to report has failed to do so
must thereafter make the report. No supervisor or
administrator may impede or inhibit the reporting duties
required under law and no person making a report may
be subject to any sanction for making the report.
However, internal procedures to facilitate reporting and
apprise supervisors and administrators of reports may
be established consistent with the above. The internal
procedures must not require any employee required to
make a report to disclose his or her identity to the
employer.

B. Reports Required to Be Made. A report must be
made when a health practitioner, in his or her
professional capacity or within the scope of his or her
employment, provides medical services for a physical
condition to a patient whom he or she knows or
reasonably suspects is a person described as follows:
1. A person suffering from any wound or other physical
injury where the injury is by means of a firearm, whether
inflicted by the patient him/herself or by another person.
2. A person suffering from any wound or other physical
injury inflicted upon the person where the injury is the
result of assaultive or abusive conduct [Penal Code
Section 11160]. The duty to report arises where the
health practitioner provides medical services to a patient
for any physical condition, not just the condition or injury
arising from the assault, battery or firearm incident. A
report must also be made by every physician who has
such a person under his or her charge or care [Penal
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Analysis

Crime Scene/Evidence Collection
Requirements (Disclosing
Information to Law Enforcement) — 45
CFR 164.512(f)(3), (5), (6)

Ill. Crime Scene/Evidence Collection Requirements
(Disclosing Information to Law Enforcement)

45 CFR 164.512(f)(3), (5), (6)

(3) Permitted disclosure: victims of a crime. Except for
disclosures required by law as permitted by paragraph
(fH(2) of this section, a covered entity may disclose
protected health information in response to a law
enforcement official’s request for such information about
an individual who is or is suspected to be a victim of
crime, other than disclosures that are subject to
paragraph (b) or (c) of this section, if: (i) The individual
agrees to the disclosure; or (ii) The covered entity is
unable to obtain the individual's agreement because of
incapacity or other emergency circumstance, provided
that: (A) The law enforcement official represents that
such information is needed to determine whether a
violation of law by a person other than the victim has
occurred, and such information is not intended to be
used against the victim. (B) The law enforcement official
represents that immediate law enforcement activity that
depends upon the disclosure would be materially and
adversely affected by waiting until the individual is able
to agree to the disclosure; and (C) The disclosure is in
the best interests of the individual as determined by the
covered entity, in the exercise of professional judgment.

(5) Permitted disclosure: crime on premises. A covered
entity may disclose to a law enforcement official
protected health information that the covered entity
believes in good faith constitutes evidence of criminal
conduct that occurred on the premises of the covered
entity.

(6) Permitted disclosure: reporting crime in

lll. Crime Scene/Evidence Collection
Requirements

This requirement is based on federal law and
could not be waived by the Governor.
However, it appears to be within the authority
of the federal Health and Human Services
Secretary to waive under 42 U.S.C. 1320b-5,
which authorizes, among other things, a waiver
of certain HIPAA requirements. However, this
appears to fall far short of a complete waiver of
HIPAA. Although, by waiving HIPAA
requirements, the Secretary may be foregoing
his/her ability to seek civil money penalties, a
person or receiving hospital harmed by an
unlawful transfer would still have its ability to
seek relief.
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IV. Reportable “Unusual
Occurrences” 22 CCR 70737 and
71535

Current Compliance Requirements

emergencies. (i) A covered healthcare provider

providing emergency healthcare in response to a
medical emergency, other than such emergency on the
premises of the covered healthcare provider, may
disclose protected health information to a law
enforcement official if such disclosure appears
necessary to alert law enforcement to: (A) The
commission and nature of a crime; (B) The location of
such crime or of the victim(s) of such crime; and (C) The
identity, description, and location of the perpetrator of
such crime.

IV. Reportable “Unusual Occurrences”

All cases of reportable diseases shall be reported to the
local health officer in accordance with 17 CCR 2500,
Chapter 4, Subchapter 4, Article 1. Any occurrence such
as epidemic outbreak, poisoning, fire, major accident,
disaster, other catastrophe or unusual occurrence which
threatens the welfare, safety or health of patients,
personnel or visitors shall be reported as soon as
reasonably practical, either by telephone or by
telegraph, to the local health officer and to the
Department. The hospital shall furnish such other
pertinent information related to such occurrences as the
local health officer or the Department may require.

Analysis

IV. Reportable “Unusual Occurrences”

Whether a statute can be waived during a
State of Emergency depends upon whether it is
a “regulatory statute,” and upon a
determination and declaration by the Governor
that “strict compliance with any statute, order,
rule, or regulation would in any way prevent,
hinder, or delay the mitigation of the effects of
the emergency.” (Government Code Section
8571.)

A regulatory statute is one designated to
protect public health and safety. The intent of
such statutes is to accomplish government’s
objective by mandating certain affirmative acts.
Although criminal sanctions are relied upon,
the primary purpose of the statute is regulation
rather than punishment or correction. (See
People v. Davis (2005) 126 California Appellate
4th 1416, 1434-35.)

Disease reporting is a regulatory statute.
Consequently, it can be waived under
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Analysis

Crime Reporting/Law Enforcement
— Each subsection below contains a
reference to California law as well as
reference to the California Hospital
Association Consent Manual 2006

i) Violence Against Hospital
Personnel — California
Health and Safety Code
Section 1257.7(d)

i) Violence Against
Community Healthcare
Worker — California Labor
Code Section 6332

iii) Child Abuse and Neglect —
Penal Code Section 11164-
11174.3 (select sections

V. Crime Reporting/ Law Enforcement

Violence Against Hospital Personnel — Health and
Safety Code Section 1257.7(d)

Any act of assault, as defined in Penal Code Section
240, or battery, as defined in Penal Code Section 242 ,
that results in injury or involves the use of a firearm or
other dangerous weapon, against any on-duty hospital
personnel shall be reported to the local law enforcement
agency within 72 hours of the incident. Any other act of
assault, as defined in Penal Code Section 240, or
battery as defined in Penal Code Section 242, against
any on-duty hospital personnel may be reported to the
local law enforcement agency within 72 hours of the
incident. No health facility or employee of a health
facility who reports a known or suspected instance of
assault or battery pursuant to this section shall be civilly
or criminally liable for any report required by this

| Government Code Section 8571.

However, it is unlikely that this requirement
would be waived. In the aftermath of a disaster,
the potential for an outbreak of disease is
increased and may be one of the effects of the
emergency. Waiving the reporting requirement
would frustrate the ability of government to
mitigate this effect of the emergency.
Consequently, the likelihood that the
Governor’s authority to suspend regulatory
statutes would used to waive this requirement
is extremely low. If circumstances make timely
reporting impossible, then it is highly unlikely
that healthcare providers would incur any
liability for failure to report in a timely manner.

V. Crime Reporting/Law Enforcement

Whether a statute can be waived during a
State of Emergency depends upon whether it is
a “regulatory statute,” and upon a
determination and declaration by the Governor
that “strict compliance with any statute, order,
rule, or regulation would in any way prevent,
hinder, or delay the mitigation of the effects of
the emergency.” (Government Code 8571.)

A regulatory statute is one designated to
protect public health and safety. The intent of
such statutes is to accomplish government’s
objective by mandating certain affirmative acts.
Although criminal sanctions are relied upon,
the primary purpose of the statute is regulation
rather than punishment or correction. (See
People v. Davis (2005) 126 California Appellate
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iv)

v)
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included in Summary)

Abuse of Elders and
Dependent Adults — Welfare
and Institutions Code
Section 15600-15659

Injury or Condition in a
Patient Received From a
Licensed Health Facility
Resulting from Neglect or
Abuse — Penal Code
Section 11161.8

Current Compliance Requirements

section. No health facility or employee of a health facility

who reports a known or suspected instance of assault or
battery that is authorized, but not required, by this
section, shall be civilly or criminally liable for the report
authorized by this section unless it can be proven that a
false report was made and the health facility or its
employee knew that the report was false or was made
with reckless disregard of the truth or falsity of the
report, and any health facility or employee of a health
facility who makes a report known to be false or with
reckless disregard of the truth or falsity of the report
shall be liable for any damages caused. Any individual
knowingly interfering with or obstructing the lawful
reporting process shall be guilty of a misdemeanor.
“Dangerous weapon,” as used in this section, means
any weapon the possession or concealed carrying of
which is prohibited by Penal Code Section 12020.

Violence Against Community Healthcare Worker —
Labor Code Section 6332

(a) For purposes of this section, the following terms
have the following meanings: (1) “Community
healthcare worker” means an individual who provides
healthcare or healthcare-related services to clients in
home settings. (2) “Employer” means a person or entity
that employs a community healthcare worker.
“Employer” does not include an individual who is a
recipient of home-based services and who is
responsible for hiring his or her own community
healthcare worker. (3) “Violence” means a physical
assault or a threat of a physical assault. (b) Every
employer shall keep a record of any violence committed
against a community healthcare worker and shall file a
copy of that record with the Division of Labor Statistics
and Research in the form and detail and within the time
limits prescribed by the Division of Labor Statistics and

Analysis
4th 1416, 143435.)

The violence against hospital personnel or
community health worker reporting requirement
is a regulatory statute. Consequently, it can be
waived under Government Code Section 8571.

Whether it is waived may depend upon
whether this is what the healthcare community
wants. In the aftermath of a disaster, the
potential for violent behavior against medical
staff is increased. Hospitals and clinics may
possess resources that others may be
desperate to acquire. Reports of violence
against hospital healthcare providers or
community health workers is for the benefit of
the providers. Consequently, the likelihood that
the Governor’s authority to suspend regulatory
statutes would used to waive this requirement
is extremely low absent an indication from all
parties that suspension is necessary to mitigate
the effects of the emergency. Similarly,
suspension of the requirement for reports of
suspected child or elder abuse seems unlikely.
If circumstances make timely reporting
impossible, then it is highly unlikely that
healthcare providers would incur any liability for
failure to report in a timely manner.
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Research.
Child Abuse and Neglect — Penal Code Section 11164-
11174.3

Penal Code Section 11165.7(a)(21)-(28). As used in this
article, “mandated reporter” is defined as any of the
following: (21) A physician, surgeon, psychiatrist,
psychologist, dentist, hygienist, optometrist, marriage,
family and child counselor, clinical social worker, or any
other person who is currently licensed under Business
and Professions Code Section 500, Division 2; (22) Any
emergency medical technician | or Il, paramedic, or
other person certified pursuant to Health and Safety
Code Section 1797, Division 2.5; (23) A psychological
assistant registered pursuant to Business and
Professions Code Section 2913; (24) A marriage, family,
and child therapist trainee, as defined in subdivision (c)
of the Business and Professions Code Section 4980.03;
(25) An unlicensed marriage, family, and child therapist
trainee, as defined in subdivision (c) of the Business
and Professions Code Section 4980.44; (26) A state or
county public health employee who treats a minor for
venereal disease or any other condition; (27) A coroner;
(28) A medical examiner, or any other person who
performs autopsies.

Penal Code Section 11165.9. Reports of suspected
child abuse or neglect shall be made by mandated
reports, or in the case of reports pursuant to Penal Code
Section 11166.05, may be made, to any police
department or sheriff's department, not including a
school district police or security department, county
probation department, if designated by the county to
receive mandated reports, or the county welfare
department. Any of those agencies shall accept a report
of suspected child abuse or neglect whether offered by
a mandated reporter or another person, or referred by
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another agency, even if the agency to whom the report
is being made lacks subject matter or geographical
jurisdiction to investigate the reported case, unless the
agency can immediately electronically transfer the call
to an agency with proper jurisdiction. When an agency
takes a report about a case of suspected child abuse or
neglect in which that agency lacks jurisdiction, the
agency shall immediately refer the case by telephone,
fax, or electronic transmission to an agency with proper
jurisdiction. Agencies that are required to receive
reports of suspected child abuse or neglect from a
mandated reporter or another person unless otherwise
authorized pursuant to this section, and shall maintain a
record of all reports received.

Penal Code Section 11166(a)(2). Except as provided in
subdivision (d), and in Penal Code Section 11166.05, a
mandated reporter shall make a report to an agency
specified in Penal Code Section 11165.9 whenever the
mandated reporter, in his or her professional capacity or
within the scope of his or her employment, has
knowledge of or observes a child whom the mandated
reporter knows or reasonably suspects has been the
victim of child abuse or neglect. The mandated reporter
shall make an initial report to the agency immediately or
as soon as is practicably possible by telephone and the
mandated reporter shall prepare and send, fax, or
electronically transmit a written follow-up report thereof
within 36 hours of receiving the information concerning
the incident. The mandated reporter may include with
the report any nonprivileged documentary evidence the
mandated reporter possesses relating to the incident.

Penal Code Section 11166(b). The agency shall be
notified and a report shall be prepared and sent, faxed,
or electronically transmitted even if the child has
expired, regardless of whether or not the possible abuse
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was a factor contributing to the death, and even if
suspected child abuse was discovered during an
autopsy.

Penal Code Section 11166(b)(5). Nothing in this section
shall supersede the requirement that a mandated
reporter first attempt to make a report via telephone, or
that agencies specified in Section 11165.9 accept
reports from mandated reporters and other persons as
required.

Penal Code Section 11166(c). Any mandated reporter
who fails to report an incident of known or reasonably
suspected child abuse or neglect as required by this
section is guilty of a misdemeanor punishable by up to
six months confinement in a county jail or by a fine of
one thousand dollars ($1,000) or by both that
imprisonment and fine. If a mandated reporter
intentionally conceals his or her failure to report an
incident known by the mandated reporter to be abuse or
severe neglect under this section, the failure to report is
a continuing offense until an agency specified in
Section 11165.9 discovers the offense.

Penal Code Section 11166.01(b). Notwithstanding
Penal Code Section 11162 or subdivision (c) of Penal
Code Section 11166, any mandated reporter who
willfully fails to report abuse or neglect, or any person
who impedes or inhibits a report of abuse or neglect, in
violation of this article, where that abuse or neglect
results in death or great bodily injury, shall be punished
by not more than one year in a county jail, by a fine of
not more than five thousand dollars ($5,000), or by both
that fine and imprisonment.

Penal Code Section 11166.2. In addition to the reports
required under Penal Code Section 11166, any agency
specified in Penal Code Section 11165.9 shall
immediately or as soon as practically possible report by
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telephone, fax, or electronic transmission to the

appropriate licensing agency every known or suspected
instance of child abuse or neglect when the instance of
abuse or neglect occurs while the child is being cared
for in a child day care facility, involves a child day care
licensed staff person, or occurs while the child is under
the supervision of a community care facility or involves a
community care facility licensee or staff person. The
agency shall also send, fax, or electronically transmit a
written report thereof within 36 hours of receiving the
information concerning the incident to any agency to
which it makes a telephone report under this
subdivision. The agency shall send the licensing agency
a copy of its investigation report and any other pertinent
materials.

Abuse of Elders and Dependent Adults — Welfare and
Institutions Code Section 15600-15659

Penal Code 15630(b)(1). Any mandated reporter who, in
his or her professional capacity, or within the scope of
his or her employment, has observed or has knowledge
of an incident that reasonably appears to be physical
abuse, as defined in Penal Code Section 15610.63 of
the Welfare and Institutions Code, abandonment,
abduction, isolation, financial abuse, or neglect, or
reasonably suspects that abuse, shall repot the known
or suspected instance of abuse by telephone
immediately or as soon as practicably possible, and by
written report sent within two working days, as follows:

(A) If the abuse has occurred in a long-term care facility,
except a state mental health hospital or a state
developmental center, the report shall be made to the
local ombudsperson or the local law enforcement
agency.

Except in an emergency, the local ombudsperson and
the local law enforcement agency shall, as soon as

Analysis

California Department of Public Health

320




Reference Manual

Current Applicable

Issue to Address Current Compliance Requirements Analysis

practicable, do all of the following: (i) Report to the State
Department of Public Health any cause of known or
suspected abuse occurring in a long-term healthcare
facility, as defined in subdivision (a) of Section 1418 of
the Health and Safety Code. (ii) Report to the State
Department of Social Services any case of known or
suspected abuse occurring in a residential care facility
for the elderly, as defined in Health and Safety Code
Section 1569.2, or in an adult day care facility, as
defined in paragraph (2) of subdivision (a) of Health and
Safety Code Section 1502. (iii) Report to the State
Department of Public Health and the California
Department of Aging any case of known or suspected
abuse occurring in an adult day healthcare center, as
defined in subdivision (b) of Health and Safety Code
Section 1570.7. (iv) Report to the Bureau of Medi-Cal
Fraud and Elder Abuse any case of known or suspected
criminal activity. (B) If the suspected or alleged abuse
occurred in a state mental hospital or a state
developmental center, the report shall be made to
designated investigators of the State Department of
Mental Health or the State Department of
Developmental Services, or to the local law enforcement
agency. Except in an emergency, the local law
enforcement agency shall, as soon as practicable,
report any case of known or suspected criminal activity
to the Bureau of Medi-Cal Fraud and Elder Abuse. (C) If
the abuse has occurred any place other than one
described in subparagraph (A), the report shall be made
to the adult protective services agency or the local law
enforcement agency

Penal Code Section 15630(b)(3). (A) A mandated
reporter who is a physician and surgeon, a registered
nurse, or a psychotherapist, as defined in Section 1010
of the Evidence Code, shall not be required to report,
pursuant to paragraph (1), an incident where all of the
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following conditions exist: (i) The mandated reporter has
been told by an elder or dependent adult that he or she
has experienced behavior constituting physical abuse,
as defined in Welfare and Institutions Code

Section 15610.63, abandonment, abduction, isolation,
financial abuse, or neglect. (i) The mandated reporter is
not aware of any independent evidence that
corroborates the statement that the abuse has occurred.
(iii) The elder or dependent adult has been diagnosed
with a mental illness or dementia, or is the subject of a
court-ordered conservatorship because of a mental
illness or dementia. (iv) In the exercise of clinical
judgment, the physician and surgeon, the registered
nurse, or the psychotherapist, as defined in Evidence
Code Section 1010, reasonably believes that the abuse
did not occur.

Penal Code Section 15630(h). Failure to report, or
impeding or inhibiting a report of, physical abuse, as
defined in Welfare and Institutions Code Section
15610.63, abandonment, abduction, isolation, financial
abuse, or neglect of an elder or dependent adult, in
violation of this section, is a misdemeanor, punishable
by not more than six months in the county jail, by a fine
of not more than one thousand dollars ($1,000), or by
both that fine and imprisonment. Any mandated reporter
of, physical abuse, as defined in Welfare and Institutions
Code Section 15610.63, abandonment, abduction,
isolation, financial abuse, or neglect of an elder or
dependent adult, in bodily injury, shall be punished by
not more than one year in a county jail, by a fine of not
more than five thousand dollars ($5,000), or by both that
fine and imprisonment. If a mandated reporter
intentionally conceals his or her failure to report and
incident known by the mandated reporter to be abuse or
severe neglect under this section, the failure to report is
a continuing offense until a law enforcement agency
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specified in paragraph (1) of subdivision (b) of Welfare
and Institutions Code Section 15630 discovers the
offense.

Injury or Condition in a Patient Received From a
Licensed Health Facility Resulting from Neglect or
Abuse

Every person, firm, or corporation conducting any
hospital in the state, or the managing agent thereof, or
the person managing or in charge of such hospital, or in
charge of any ward or part of such hospital, who
receives a patient transferred from a health facility, as
defined in Health and Safety Code Section 1250 or from
a community care facility, as defined in Health and
Safety Code Section 1502, who exhibits a physical
injury or condition which, in the opinion of the admitting
physician, reasonably appears to be the result of
neglect or abuse, shall report such fact by telephone
and in writing, within 36 hours, to both the local police
authority having jurisdiction and the county health
department. Any registered nurse, licensed vocational
nurse, or licensed clinical social worker employed at
such hospital may also make a report under this section,
if, in the opinion of such person, a patient exhibits a
physical injury or condition which reasonably appears to
be the result of neglect or abuse. Every physician and
surgeon who has under his charge or care any such
patient who exhibits a physical injury or condition which
reasonably appears to be the result of neglect or abuse
shall make such report. The report shall state the
character and extent of the physical injury or condition.
No employee shall be discharged, suspended,
disciplined, or harassed for making a report pursuant to
this section. No person shall incur any civil or criminal
liability as a result of making any report authorized by
this section.
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VI. Office of Statewide Health VI.

Planning and Development
Reporting

http://www.oshpd.ca.gov/oshpdKEY/
SubmitData.htm

Office of Statewide Health Planning
and Development Accounting and
Reporting Manual for California
Hospitals: Appendix C: Extension
Procedure

Office of Statewide Health Planning and
Development Reporting

The Office of Statewide Health Planning and
Development mandates eight (8) reports for healthcare
facilities. These include: 1. Annual Financial — Hospitals
are required to submit a Hospital Annual Disclosure
Report within 4 months of the hospital’s fiscal year end.
The report contains: type of ownership and inventory of
provided services; number of beds and corresponding
utilization patient statistics by payer; balance sheet and
income statement; revenues by payer and revenue
center; expenses by natural classification and cost
center; and productive hours and average hourly rates
by employee classification and cost center. 2. Annual
Utilization (Automated Licensing Information and Report
Tracking System) — Contains license and utilization data
information of healthcare facilities in California. 3.
Coronary Artery Bypass Graft Surgeries — The
California Coronary Artery Bypass Graft Outcomes
Reporting Program collects clinical data from hospital
cardiac units and reports risk-adjusted outcomes
annually at the hospital level and bi-annually at the
surgeon level . 4. Chargemaster — Makes certain pricing
information available to the public. This report is
submitted annually and required by Assembly Bill 1045
(Chapter 532, Statutes of 2005) and Assembly Bill 1627
(Chapter 582, Statutes of 2003) 5. Community Benefits
— Private nonprofit hospitals are required to conduct a
community needs assessment every 3 years to develop
a community benefit plan in consultation with the
community and annually submit a copy of its plan to the
Office of Statewide Health Planning and Development.
6. Medical Information Reporting for California —
Inpatient Discharges — Semi-annual report. Healthcare

VI. Office of Statewide Health Planning and
Development Reporting

Whether a statute can be waived during a
State of Emergency depends upon whether it is
a “regulatory statute,” and upon a
determination and declaration by the Governor
that “strict compliance with any statute, order,
rule, or regulation would in any way prevent,
hinder, or delay the mitigation of the effects of
the emergency.” (Government Code 8571.)

A regulatory statute is one designated to
protect public health and safety. The intent of
such statutes is to accomplish government’s
objective by mandating certain affirmative acts.
Although criminal sanctions are relied upon,
the primary purpose of the statute is regulation
rather than punishment or correction. (See
People v. Davis (2005) 126 California Appellate
4th 1416, 143435.)

The Office of Statewide Health Planning and
Development reporting requirement is a
regulatory statute. Consequently, it can be
waived under Government Code Section 8571.
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facilities are required to submit Patient Discharge data B

to include: patient demographic information, diagnostic
information, The International Classification of Diseases,
Ninth Revision, Clinical Modification diagnosis codes,
Diagnosis-Related Group and MDC groupings,
treatment information, The International Classification of
Diseases, Ninth Revision, Clinical Modification
procedure codes, external cause of injury codes (E-
codes), and total charges with expected principal source
of payment. 7. Medical Information Reporting for
California — Emergency Department Data — Section
Health and Safety Code 128736 requires hospital
emergency care data records for each patient encounter
to be reported to the Office of Statewide Health
Planning and Development. 8. Medical Information
Reporting for California — Ambulatory Surgery Data —
Health and Safety Code Section 128737 requires
ambulatory surgery data records from hospitals and
freestanding ambulatory surgery clinics to be reported to
the Office of Statewide Health Planning and
Development. 9. Quarterly Financial (internet Hospital
Quarterly Reporting System) — This report is to be
submitted 45 days after the end of each calendar
guarter and contains data on capacity and utilization
summary income statements; revenue and expenses by
payer; and capital expenditures and fixed assets. The
Office of Statewide Health Planning and Development
allows for “reasonable flexibility of report due dates to
account for disasters or other situations that could not
have been anticipated. Extensions are available to
health facilities that are unable to complete or correct
their disclosure reports by the prescribed dates.”
Extensions are available to health facilities that are
unable to complete or correct their disclosure reports by
the prescribed dates.

Analysis
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VII. Birth & Death Reporting

Birth Reporting — Health and Safety
Code Sections 102400-102415

Death Reporting — Health and Safety
Code Section 102775

California Health and Safety Code
Sections 103450(b), (c), 103451,
103465, 103466, 103490(b)

VII. Birth & Death Reporting

Birth Reporting

Health and Safety Code Section 102400. Each live birth
shall be registered with the local registrar of births and
deaths for the district in which the birth occurred within
10 days following the date of the emergency.

Health and Safety Code Section 102405. For live births
that occur in a hospital, or a state-licensed alternative
birth center, as defined in paragraph (4) of subdivision
(b) of Health and Safety Code Section 1204, the
administrator of the hospital or center or a
representative designated by the administrator in writing
may sign the birth certificate certifying the fact of birth
instead of the attending physician and surgeon, certified
nurse midwife, or principal attendant if the physician and
surgeon, certified nurse midwife, or principal attendant
is not available to sign the certificate; and shall be
responsible for registering the certificate with the local
registrar within the time specified in Health and Safety
Code Section 102400.

Health and Safety Code Section 102410. For those live
births occurring in a hospital, and upon a parent’s
request, a footprint shall be taken of the child prior to
discharge from the facility and shall be made available
to the parents. The footprint shall be placed on a sheet
of paper that is separate from the birth certificate, shall
only be prepared for the parents prior to discharge from
the hospital, and need not be retained or kept on file.

Health and Safety Code Section 102415. For live births
that occur outside of a hospital or outside of a state-
licensed alternative birth center, as defined in paragraph
(4) of subdivision (b) of Health and Safety Code

Section 1204, the physician in attendance at the birth or,

VII. Birth & Death Reporting

Whether a statute can be waived during a
State of Emergency depends upon whether it is
a “regulatory statute,” and upon a
determination and declaration by the Governor
that “strict compliance with any statute, order,
rule, or regulation would in any way prevent,
hinder, or delay the mitigation of the effects of
the emergency.” (Government Code Section
8571.)

A regulatory statute is one designated to
protect public health and safety. The intent of
such statutes is to accomplish government’s
objective by mandating certain affirmative acts.
Although criminal sanctions are relied upon,
the primary purpose of the statute is regulation
rather than punishment or correction. (See
People v. Davis (2005) 126 California Appellate
4th 1416, 1434-35.)

The birth and death reporting requirement is a
regulatory statute. Consequently, it can be
waived under Government Code section 8571.

However, it is unlikely that this requirement
would be waived in its entirety. In the aftermath
of a disaster, there will likely be many deaths
and the county clerk’s registry of births and
deaths will play a vital role in determining which
persons have died, for purposes of notifying
next of kin. Also, some record of births seems
essential to ensure that newborns are included
in disaster relief, and can subsequently enjoy a
provable identity. Consequently, the likelihood
that the Governor’s authority to suspend
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in the absence of a physician, the professionally
licensed midwife in attendance at the birth or, in the
absence of a physician or midwife, either one of the
parents shall be responsible for entering the information
on the certificate, securing the required signatures, and
for registering the certificate with the local registrar.

Death Reportin

Health and Safety Code Section 102775. Each death
shall be registered with the local registrar of births and
deaths in the district in which the death was officially
pronounced or the body was found, within eight
calendar days after death and prior to any disposition of
the human remains.

Health and Safety Code Section 103450(b). In the event
of a mass fatalities incident, a verified petition may be
filed by a coroner, medical examiner, or any beneficially
interested person with the clerk of the superior court in
and for (1) the county in which the death is alleged to
have occurred, or (2) the county in which the person
was domiciled at the date of death for an order to
judicially establish the fact of, and the time and place of,
a death that is not registered or for which a certified
copy of the death certificate is not obtainable.

Health and Safety Code Section 103451. For purposes
of this chapter, “mass fatalities incident” means a
situation in which any of the following conditions exist:
(1) There are more dead bodies than can be handled
using local resources. (2) Numerous persons are known
to have died, but no bodies were recovered from the site
of the incident. (3) Numerous persons are known to
have died, but the recovery and identification of the
bodies of those persons is impracticable or impossible.
(b) The county coroner or medical examiner may make
the determination that a condition described in

regulatory statutes would used to waive this

Analysis

requirement is extremely low, although it may
be possible to extend the period of time in
which reports must be made. If circumstances
make timely reporting impossible, then it is
highly unlikely that healthcare providers would
incur any liability for failure to report in a timely
manner.
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subdivision (a) exists.

Health and Safety Code Section 103465. Upon the filing
of the petition a hearing shall be fixed by the clerk and
at the convenience of the court set at a time not less
than five nor more than 10 days after the filing of the
petition. The hearing may be held in chambers. The
court, for good cause, may continue the hearing beyond
the 10-day period.

Health and Safety Code Section 103466.
Notwithstanding Health and Safety Code

Section 103465, upon the filing of a petition for a
determination of the fact of death in the event of a mass
fatalities incident, the clerk shall set a hearing no later
than 15 days from the date the petition was filed. The
petitioner shall make a reasonable effort to provide
notice of the hearing to the known heirs of the deceased
up to the second degree of relationship. Failure to
provide the notice specified in this section shall not
invalidate the judicial proceedings regarding the
determination of the fact of death.

Health and Safety Code Section 103490(b). In the event
of a mass fatalities incident, the State Registrar, without
delay, shall send certified copies of the court order
delayed death certificate to the local registrar and the
county recorder of the county in which the incident
occurred and in whose offices copies of records of the
year of occurrence of the incident are on file. The State
Registrar, without delay, also shall send a certified copy
of the court order delayed death certificate to the
spouse or next of kin of the decedent, if there is no
spouse, provided the spouse or next of kin’s name and
address information are included in the court order or on
the application form submitted by the spouse, next of
kin, coroner, or medical examiner. However, if the
incident occurred outside the state, a certified copy shall
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be sent only to the county recorder of the county in

which the decedent was domiciled at the date of death.

Analysis

To what extent will
current provider/
facility reporting
requirements remain
in effect during a
declared disaster
(e.g., diseases,
births, deaths)?

VIIl. Cancer Registry Health and Safety
Code Section 103885(a)(2)

IX. Reporting Adverse Reactions to
Vaccinations 42 USC Section
300aa-25, 42 USC Section 300aa-14

http://www.vaers.hhs.gov/

VIIl. Cancer Registry

Health and Safety Code Section 103885. (a) The
director shall establish a statewide system for the
collection of information determining the incidence of
cancer, using population-based cancer registries
modeled after the Cancer Surveillance Program of
Orange County. As of the effective date of this section
the director shall begin phasing in the statewide cancer
reporting system. By July 1, 1988, all county or regional
registries shall be implemented or initiated. By July 1,
1990, the statewide cancer reporting system shall be
fully operational. Within 60 days of the effective date of
this section, the director shall submit an implementation
and funding schedule to the Legislature.

(2) Any physician and surgeon, dentist, podiatrist, or
other healthcare practitioner diagnosing or providing
treatment for cancer patients shall report each cancer
case to the department or the authorized representative
of the department except for those cases directly
referred to a treatment facility or those previously
admitted to a treatment facility for diagnosis or treatment
of that instance of cancer.

IX. Reporting Adverse Reactions to Vaccinations

42 USC Section 300aa-25(b). (1) Each healthcare
provider and vaccine manufacturer shall report to the
Secretary — (A) the occurrence of any event set forth in
the Vaccine Injury Table, including the events set forth
in 42 USC Section 300aa-14(b) which occur within 7
days of the administration of any vaccine set forth in the
Table or within such longer period as is specified in the

VIIl. Cancer Registry

Whether a statute can be waived during a
State of Emergency depends upon whether it is
a “regulatory statute,” and upon a
determination and declaration by the Governor
that “strict compliance with any statute, order,
rule, or regulation would in any way prevent,
hinder, or delay the mitigation of the effects of
the emergency.” (Government Code 8571.)

A regulatory statute is one designated to
protect public health and safety. The intent of
such statutes is to accomplish government’s
objective by mandating certain affirmative acts.
Although criminal sanctions are relied upon,
the primary purpose of the statute is regulation
rather than punishment or correction. (See
People v. Davis (2005) 126 California Appellate
4th 1416, 1434-35.)

The cancer registry reporting requirement is a
regulatory statute. Consequently, it can be
waived under Government Code Section 8571.

IX. Reporting Adverse Reactions to
Vaccinations

This requirement is based on federal law and
could not be waived by the Governor. In
addition, it does not appear that a waiver of this
requirement is authorized under 42 U.S.C.
1320b-5.
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Table or section, (B) the occurrence of any
contraindicating reaction to a vaccine which is specified
in the manufacturer’s package insert, and (C) such other
matters as the Secretary may by regulation require.
Reports of the matters referred to in subparagraphs (A)
and (B) shall be made beginning 90 days after
December 22, 1987. The Secretary shall publish in the
Federal Register as soon as practicable after such date
a notice of the reporting requirement. (2) A report under
paragraph (1) respecting a vaccine shall include the
time periods after the administration of such vaccine
within which vaccine-related ilinesses, disabilities,
injuries, or conditions, the symptoms and manifestations
of such illnesses, disabilities, injuries, or conditions, or
deaths occur, and the manufacturer and lot number of
the vaccine. (3) The Secretary shall issue the
regulations referred to in paragraph (1)(C) within 180
days of December 22, 1987.

US 42 300aa-14(a)-(b). (a) Initial table The following is a
table of vaccines, the injuries, disabilities, illnesses,
conditions, and deaths resulting from the administration
of such vaccines, and the time period in which the first
symptom or manifestation of onset or of the significant
aggravation of such injuries, disabilities, illnesses,
conditions, and deaths is to occur after vaccine
administration for purposes of receiving compensation
under the Program:

The Vaccine Adverse Event Reporting System (
VAERS)

This Web site provides a nationwide mechanism by
which adverse events following immunization may be
reported, analyzed and made available to the public.
The Vaccine Adverse Event Reporting System Web site
also provides a vehicle for disseminating vaccine safety-
related information to parents/guardians, healthcare
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providers, vaccine manufacturers, state vaccine
programs, and other constituencies.

VACCINE INJURY TABLE

DTP; P; DTP/Polio
Combination; or
Any Other Vaccine
Containing Whole
Cell Pertussis
Bacteria,
Extracted or
Partial Cell
Bacteria, or
Specific Pertussis
Antigen(s).

lliness, disability,
injury, or condition
covered:

Time period for
first symptom
or
manifestation
of onset or of
significant
aggravation
after vaccine
administration:
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seizure disorder in
accordance with
subsection (b)(2)

E. Any acute
complication or
sequela (including
death) of an
illness, disability,
injury, or condition
referred to above
which illness,
disability, injury, or
condition arose

Not applicable

Issue to Address Legislation, Statute, Law Current Compliance Requirements Analysis
A. Anaphylaxis or 24 hours
anaphylactic
shock
B. Encephalopathy 3 days
(or encephalitis)

C. Shock-collapse 3 days
or hypotonic-
hyporesponsive

collapse

D. Residual 3 days

332
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within the time
period prescribed

. Measles, mumps,
rubella, or any
vaccine containing
any of the
foregoing as a
component; DT,
Td; or Tetanus
Toxoid.

A. Anaphylaxis or 24 hours
anaphylactic
shock

B. Encephalopathy 15 days (for

(or encephalitis) mumps,
rubella,
measles, or
any vaccine
containing any
of the
foregoing as a
component).
3 days (for DT,
Td, or tetanus
toxoid).

Analysis
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C. Residual 15 days (for
seizure disorder in mumps,
accordance with rubella,
subsection (b)(2) measles, or

any vaccine
containing any
of the
foregoing as a
component).

3 days (for DT,
Td, or tetanus
toxoid).

D. Any acute Not applicable
complication or
sequela (including
death) of an
iliness, disability,
injury, or condition
referred to above
which illness,
disability, injury, or
condition arose
within the time
period prescribed

Polio Vaccines
(other than
Inactivated Polio
Vaccine).

Analysis
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A. Paralytic polio

—in a non- 30 days
immunodeficient
recipient

—in an 6 months
immunodeficient
recipient

—in a vaccine- Not applicable
associated
community case

B. Any acute Not applicable
complication or
sequela (including
death) of an
iliness, disability,
injury, or condition
referred to above
which illness,
disability, injury, or
condition arose
within the time
period prescribed
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V. Inactivated Polio
Vaccine.

A. Anaphylaxis or 24 hours
anaphylactic
shock

B. Any acute Not applicable
complication or
sequela (including
death) of an
illness, disability,
injury, or condition
referred to above
which illness,
disability, injury, or
condition arose
within the time
period prescribed

(b) Qualifications and aids to interpretation

The following qualifications and aids to interpretation
shall apply to the Vaccine Injury Table in subsection (a)
of this section: (1) A shock-collapse or a hypotonic-
hyporesponsive collapse may be evidenced by indicia or
symptoms such as decrease or loss of muscle tone,
paralysis (partial or complete), hemiplegia or
hemiparesis, loss of color or turning pale white or blue,
unresponsiveness to environmental stimuli, depression
of consciousness, loss of consciousness, prolonged
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sleeping with difficulty arousing, or cardiovascular or
respiratory arrest. (2) A petitioner may be considered to
have suffered a residual seizure disorder if the petitioner
did not suffer a seizure or convulsion unaccompanied by
fever or accompanied by a fever of less than 102
degrees Fahrenheit before the first seizure or
convulsion after the administration of the vaccine
involved and if— (A) in the case of a measles, mumps,
or rubella vaccine or any combination of such vaccines,
the first seizure or convulsion occurred within 15 days
after administration of the vaccine and 2 or more
seizures or convulsions occurred within 1 year after the
administration of the vaccine which were
unaccompanied by fever or accompanied by a fever of
less than 102 degrees Fahrenheit, and (B) in the case of
any other vaccine, the first seizure or convulsion
occurred within 3 days after administration of the
vaccine and 2 or more seizures or convulsions occurred
within 1 year after the administration of the vaccine
which were unaccompanied by fever or accompanied by
a fever of less than 102 degrees Fahrenheit. (3) (A) The
term “encephalopathy” means any significant acquired
abnormality of, or injury to, or impairment of function of
the brain. Among the frequent manifestations of
encephalopathy are focal and diffuse neurologic signs,
increased intracranial pressure, or changes lasting at
least 6 hours in level of consciousness, with or without
convulsions. The neurological signs and symptoms of
encephalopathy may be temporary with complete
recovery, or may result in various degrees of permanent
impairment. Signs and symptoms such as high pitched
and unusual screaming, persistent unconsolable crying,
and bulging fontanel are compatible with an
encephalopathy, but in and of themselves are not
conclusive evidence of encephalopathy.
Encephalopathy usually can be documented by slow
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proceeding on a petition it is shown by a preponderance
of the evidence that an encephalopathy was caused by
infection, toxins, trauma, or metabolic disturbances the
encephalopathy shall not be considered to be a
condition set forth in the table. If at the time a judgment
is entered on a petition filed under section 300aa—11 of
this title for a vaccine-related injury or death it is not
possible to determine the cause, by a preponderance of
the evidence, of an encephalopathy, the
encephalopathy shall be considered to be a condition
set forth in the table. In determining whether or not an
encephalopathy is a condition set forth in the table, the
court shall consider the entire medical record. (4) For
purposes of paragraphs (2) and (3), the terms “seizure”
and “convulsion” include grand mal, petit mal, absence,
myoclonic, tonic-clonic, and focal motor seizures and
signs. If a provision of the table to which paragraph (1),
(2), (3), or (4) applies is revised under subsection (c) or
(d) of this section, such paragraph shall not apply to
such provision after the effective date of the revision
unless the revision specifies that such paragraph is to
continue to apply.

X. Reports Under the Safe Medical X. Reports Under the Safe Medical Device Act of
Device Act of 1990 21 USC Section 1990
360(i)(b), 21 CFR 803.10, 803.22, 21 USC Section 360(i)(b). (b) User reports (1) (A)
803.19, 803.33 Whenever a device user facility receives or otherwise

becomes aware of information that reasonably suggests
that a device has or may have caused or contributed to
the death of a patient of the facility, the facility shall, as
soon as practicable but not later than 10 working days
after becoming aware of the information, report the
information to the Secretary and, if the identity of the
manufacturer is known, to the manufacturer of the

wave activity on an electroencephalogram. (B) If in a

Analysis

X. Reports Under the Safe Medical Device
Act of 1990

This requirement is based on federal law and
could not be waived by the Governor. In
addition, it does not appear that a waiver of this
requirement is authorized under 42 U.S.C.
1320b-5.
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device. In the case of deaths, the Secretary may by
regulation prescribe a shorter period for the reporting of
such information. (B) Whenever a device user facility
receives or otherwise becomes aware of—(i)
information that reasonably suggests that a device has
or may have caused or contributed to the serious illness
of, or serious injury to, a patient of the facility, or (ii)
other significant adverse device experiences as
determined by the Secretary by regulation to be
necessary to be reported, the facility shall, as soon as
practicable but not later than 10 working days after
becoming aware of the information, report the
information to the manufacturer of the device or to the
Secretary if the identity of the manufacturer is not
known. (C) Each device user facility shall submit to the
Secretary on an annual basis a summary of the reports
made under subparagraphs (A) and (B). Such summary
shall be submitted on January 1 of each year. The
summary shall be in such form and contain such
information from such reports as the Secretary may
require and shall include— (i) sufficient information to
identify the facility which made the reports for which the
summary is submitted, (ii) in the case of any product
which was the subject of a report, the product name,
serial number, and model number, (iii) the name and the
address of the manufacturer of such device, and (iv) a
brief description of the event reported to the
manufacturer. (D) For purposes of subparagraphs (A),
(B), and (C), a device user facility shall be treated as
having received or otherwise become aware of
information with respect to a device of that facility when
medical personnel who are employed by or otherwise
formally affiliated with the facility receive or otherwise
become aware of information with respect to that device
in the course of their duties. (2) The Secretary may not
disclose the identity of a device user facility which
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makes a report under paragraph (1) except in
connection with— (A) an action brought to enforce 21
USC Section 331(q), or (B) a communication to a
manufacturer of a device which is the subject of a report
under paragraph (1). This paragraph does not prohibit
the Secretary from disclosing the identity of a device
user facility making a report under paragraph (1) or any
information in such a report to employees of the
Department of Health and Human Services, to the
Department of Justice, or to the duly authorized
committees and subcommittees of the Congress. (3) No
report made under paragraph (1) by—(A) a device user
facility, (B) an individual who is employed by or
otherwise formally affiliated with such a facility, or (C) a
physician who is not required to make such a report,
shall be admissible into evidence or otherwise used in
any civil action involving private parties unless the
facility, individual, or physician who made the report had
knowledge of the falsity of the information contained in
the report. (4) A report made under paragraph (1) does
not affect any obligation of a manufacturer who receives
the report to file a report as required under subsection
(a) of this section. (5) With respect to device user
facilities: (A) The Secretary shall by regulation plan and
implement a program under which the Secretary limits
user reporting under paragraphs (1) through (4) to a
subset of user facilities that constitutes a representative
profile of user reports for device deaths and serious
illnesses or serious injuries. (B) During the period of
planning the program under subparagraph (A),
paragraphs (1) through (4) continue to apply. (C) During
the period in which the Secretary is providing for a
transition to the full implementation of the program,
paragraphs (1) through (4) apply except to the extent
that the Secretary determines otherwise. (D) On and
after the date on which the program is fully
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implemented, paragraphs (1) through (4) do not apply to
a user facility unless the facility is included in the subset
referred to in subparagraph (A). (E) Not later than 2
years after November 21, 1997, the Secretary shall
submit to the Committee on Commerce of the House of
Representatives, and to the Committee on Labor and
Human Resources of the Senate, a report describing
the plan developed by the Secretary under
subparagraph (A) and the progress that has been made
toward the implementation of the plan. (6) For purposes
of this subsection:

(A) The term “device user facility” means a hospital,
ambulatory surgical facility, nursing home, or outpatient
treatment facility which is not a physician’s office. The
Secretary may by regulation include an outpatient
diagnostic facility which is not a physician’s office in
such term. (B) The terms “serious illness” and “serious
injury” mean iliness or injury, respectively, that—(i) is life
threatening, (i) results in permanent impairment of a
body function or permanent damage to a body structure,
or (i) necessitates medical or surgical intervention to
preclude permanent impairment of a body function or
permanent damage to a body structure.

21 CFR 803.10

(a) If you are a device user facility, you must submit
reports as follows: (1) Submit reports of individual
adverse events no later than 10 work days after the day
that you become aware of a reportable event: (i) Submit
reports of device-related deaths to us and to the
manufacturer, if known; or (ii) Submit reports of device-
related serious injuries to the manufacturers or, if the
manufacturer is unknown, submit reports to us. (2)
Submit annual reports (described in 21 CFR 803.33) to
us. (b) If you are an importer, you must submit reports
(described in subpart D of this part), as follows: (1)
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Submit reports of individual adverse events no later than
30 calendar days after the day that you become aware
of a reportable event: (i) Submit reports of device-
related deaths or serious injuries to us and to the
manufacturer; or (ii) Submit reports of device-related
malfunctions to the manufacturer. (2) [Reserved]

(c) If you are a manufacturer, you must submit reports
(described in subpart E of this part) to us, as follows: (1)
Submit reports of individual adverse events no later than
30 calendar days after the day that you become aware
of a reportable death, serious injury, or malfunction. (2)
Submit reports of individual adverse events no later than
5 work days after the day that you become aware of: (i)
A reportable event that requires remedial action to
prevent an unreasonable risk of substantial harm to the
public health, or (ii) A reportable event for which we
made a written request. (3) Submit annual baseline
reports. (4) Submit supplemental reports if you obtain
information that you did not submit in an initial report.

21 CFR 803.22

What are the circumstances in which | am not required
to file a report? (a) If you become aware of information
from multiple sources regarding the same patient and
same reportable event, you may submit one medical
device report. (b) You are not required to submit a
medical device report if: (1) You are a user facility,
importer, or manufacturer, and you determine that the
information received is erroneous in that a device-
related adverse event did not occur. You must retain
documentation of these reports in your MDR files for the
time periods specified in 21 CFR 803.18. (2) You are a
manufacturer or importer and you did not manufacture
or import the device about which you have adverse
event information. When you receive reportable event
information in error, you must forward this information to
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us with a cover letter explaining that you did not
manufacture or import the device in question.

21 CFR 803.19

Are there exemptions, variances, or alternative forms of
adverse event reporting requirements? (a) We exempt
the following persons from the adverse event reporting
requirements in this part: (1) A licensed practitioner who
prescribes or administers devices intended for use in
humans and manufactures or imports devices solely for
use in diagnosing and treating persons with whom the
practitioner has a “physician-patient” relationship; (2) An
individual who manufactures devices intended for use in
humans solely for this person’s use in research or
teaching and not for sale. This includes any person who
is subject to alternative reporting requirements under
the investigational device exemption regulations
(described in 21 CFR 812, which require reporting of all
adverse device effects; and (3) Dental laboratories or
optical laboratories. (b) If you are a manufacturer,
importer, or user facility, you may request an exemption
or variance from any or all of the reporting requirements
in this part. You must submit the request to us in writing.
Your request must include information necessary to
identify you and the device; a complete statement of the
request for exemption, variance, or alternative reporting;
and an explanation why your request is justified. (c) If
you are a manufacturer, importer, or user facility, we
may grant in writing an exemption or variance from, or
alternative to, any or all of the reporting requirements in
this part and may change the frequency of reporting to
quarterly, semiannually, annually or other appropriate
time period. We may grant these modifications in
response to your request, as described in paragraph (b)
of this section, or at our discretion. When we grant
modifications to the reporting requirements, we may
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impose other reporting requirements to ensure the
protection of public health. (d) We may revoke or modify
in writing an exemption, variance, or alternative
reporting requirement if we determine that revocation or
modification is necessary to protect the public health. (e)
If we grant your request for a reporting modification, you
must submit any reports or information required in our
approval of the modification. The conditions of the
approval will replace and supersede the regular
reporting requirement specified in this part until such
time that we revoke or modify the alternative reporting
requirements in accordance with paragraph (d) of this
section.

21 CFR 803.33

If I am a user facility, what must | include when | submit
an annual report? (a) You must submit to us an annual
report on Food and Drug Administration Form 3419, or
electronic equivalent as approved by us under 21 CFR
803.14. You must submit an annual report by January 1,
of each year. You must clearly identify your annual
report as such. Your annual report must include:

(1) Your Centers for Medicare and Medicaid Services
provider number used for medical device reports, or the
number assigned by us for reporting purposes in
accordance with 21 CFR 803.3; (2) Reporting year; (3)
Your name and complete address; (4) Total number of
reports attached or summarized; (5) Date of the annual
report and report numbers identifying the range of
medical device reports that you submitted during the
report period (e.g., 1234567890-2004-0001 through
1000); (6) Name, position title, and complete address of
the individual designated as your contact person
responsible for reporting to us and whether that person
is a new contact for you; and (7) Information for each
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reportable event that occurred during the annual
reporting period including: (i) Report number; (i) Name
and address of the device manufacturer; (iii) Device
brand name and common name; (iv) Product model,
catalog, serial and lot number; (v) A brief description of
the event reported to the manufacturer and/or us; and
(vi) Where the report was submitted, i.e., to the
manufacturer, importer, or us. (b) In lieu of submitting
the information in paragraph (a)(7) of this section, you
may submit a copy of Food and Drug Administration
Form 3500A, or an electronic equivalent approved
under 21 CFR 803.14, for each medical device report
that you submitted to the manufacturers and/or to us
during the reporting period. (c) If you did not submit any
medical device reports to manufacturers or us during
the time period, you do not need to submit an annual
report.

XI. Medication Errors 16 CCR 1711(a) | XI- Medication Errors
and (b), Business and Professions 16 CCR 1711(a) and (b)
Code Section 4125

(a) Each pharmacy shall establish or participate in an
established quality assurance program which
documents and assesses medication errors to
determine cause and an appropriate response as part of
a mission to improve the quality of pharmacy service
and prevent errors. (b) For purposes of this section,
“medication error” means any variation from a
prescription or drug order not authorized by the
prescriber, as described in 16 CCR 1716. Medication
error, as defined in the section, does not include any
variation that is corrected prior to furnishing the drug to
the patient or patient’'s agent or any variation allowed by
law.

California Business and Professions Code Section 4125

Analysis

XI. Medication Errors

Whether a statute can be waived during a
State of Emergency depends upon whether it is
a “regulatory statute,” and upon a
determination and declaration by the Governor
that “strict compliance with any statute, order,
rule, or regulation would in any way prevent,
hinder, or delay the mitigation of the effects of
the emergency.” (Government Code Section
8571.)

A regulatory statute is one designated to
protect public health and safety. The intent of
such statutes is to accomplish government’s
objective by mandating certain affirmative acts.
Although criminal sanctions are relied upon,
the primary purpose of the statute is regulation
rather than punishment or correction. (See
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(a) Every pharmacy shall establish a quality assurance |

program that shall, at a minimum, document medication
errors attributable, in whole or in part, to the pharmacy
or its personnel. The purpose of the quality assurance
program shall be to assess errors that occur in the
pharmacy in dispensing or furnishing prescription
medications so that the pharmacy may take appropriate
action to prevent a recurrence. (b) Records generated
for and maintained as a component of a pharmacy’s
ongoing quality assurance program shall be considered
peer review documents and not subject to discovery in
any arbitration, civil, or other proceeding, except as
provided hereafter. That privilege shall not prevent
review of a pharmacy’s quality assurance program and
records maintained as part of that system by the board
as necessary to protect the public health and safety or if
fraud is alleged by a government agency with
jurisdiction over the pharmacy. Nothing in this section
shall be construed to prohibit a patient from accessing
his or her own prescription records. Nothing in this
section shall affect the discoverability of any records not
solely generated for and maintained as a component of
a pharmacy’s ongoing quality assurance program. (c)
This section shall become operative on January 1,
2002.

Xll. Occupational Injuries and llinesses
California Labor Code Section 6409

(a) Every physician as defined in California Labor Code
Section 3209.3 who attends any injured employee shall
file a complete report of every occupational injury or
occupational illness to the employee with the employer,
or if insured, with the employer’s insurer, on forms
prescribed for that purpose by the Division of Labor

Analysis

People v. Davis (2005) 126 California Appellate |
4th 1416, 1434-35.)

The medication error reporting requirement is a
regulatory statute with underlying regulations.
Consequently, it can be waived under
Government Code Section 8571. It is possible
that strict compliance with this section could
hinder mitigating the effects of the emergency
due to the burden of maintaining accurate
pharmacy records and detecting and reporting
errors. This would have to be demonstrated.

In addition, under the Business & Professions
Code Section 4062 (b) , during a declared
federal, state, or local emergency, the board
may waive application of any provisions of this
chapter or the regulations adopted pursuant to
it if, in the [Pharmacy] board’s opinion, the
waiver will aid in the protection of public health
or the provision of patient care. It is unclear
how waiving this requirement would aid in
protection of the public health.

XIl. Occupational Injuries and llinesses

Whether a statute can be waived during a
State of Emergency depends upon whether it is
a “regulatory statute,” and upon a
determination and declaration by the Governor
that “strict compliance with any statute, order,
rule, or regulation would in any way prevent,
hinder, or delay the mitigation of the effects of
the emergency.” (Government Code Section
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Statistics and Research. A portion of the form shall be

completed by the injured employee, if he or she is able
to do so, describing how the injury or iliness occurred.
The form shall be filed within five days of the initial
examination. Inability or failure of an injured employee
to complete his or her portion of the form shall not affect
the employee’s rights under this code, and shall not
excuse any delay in filing the form. The employer or
insurer, as the case may be, shall file the physician’s
report with the Department of Industrial Relations,
through its Division of Labor Statistics and Research,
within five days of receipt. Each report of occupational
injury or occupational illness shall indicate the social
security number of the injured employee. If the
treatment is for pesticide poisoning or a condition
suspected to be pesticide poisoning, the physician shall
also file a complete report, which need not include the
affidavit required pursuant to this section, with the
Division of Labor Statistics and Research, and within 24
hours of the initial examination shall file a complete
report with the local health officer by facsimile
transmission or other means. If the treatment is for
pesticide poisoning or a condition suspected to be
pesticide poisoning, the physician shall not be
compensated for the initial diagnosis and treatment
unless the report is filed with the employer, or if insured,
with the employer’s insurer, and includes or is
accompanied by a signed affidavit which certifies that a
copy of the report was filed with the local health officer
pursuant to the requirements of this section. (b) As used
in this section, “occupational illness” means any
abnormal condition or disorder caused by exposure to
environmental factors associated with employment,
including acute and chronic illnesses or diseases which
may be caused by inhalation, absorption, ingestion, or
direct contact.

| 8571.)

Analysis

A regulatory statute is one designated to
protect public health and safety. The intent of
such statutes is to accomplish government’s
objective by mandating certain affirmative acts.
Although criminal sanctions are relied upon,
the primary purpose of the statute is regulation
rather than punishment or correction. (See
People v. Davis (2005) 126 California Appellate
4th 1416, 1434-35.)

The occupational illness reporting requirement
is a regulatory statute with underlying
regulations. Consequently, it can be waived
under Government Code Section 8571. Itis
possible that strict compliance with this section
could hinder mitigating the effects of the
emergency due to the burden of reporting large
numbers of disaster-related injuries occurring
in the workplace. Suspension of this provision
could depend on the nature of the emergency
and the extent to which it causes injuries in the
workplace.
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8 CCR 14003

(a) Every physician, as defined in Labor Code Section
3209.3, who attends an injured employee shall file,
within five days after initial examination, a complete
report of every occupational injury or occupational
illness to such employee, with the employer’s insurer, or
with the employer, if self-insured. The injured or ill
employee, if able to do so, shall complete a portion of
such report describing how the injury or iliness occurred.
Unless the report is transmitted on computer input
media, the physician shall file the original signed report
with the insurer or self-insured employer. (b) If treatment
is for pesticide poisoning or for a condition suspected to
be pesticide poisoning, the physician shall also file a
complete report directly with the Division within five days
after initial treatment. In no case shall treatment
administered for pesticide poisoning or suspected
pesticide poisoning be deemed to be first aid treatment.
(c) The reports required by this Section shall be made
on Form 5021, Rev. 4, Doctor’s First Report of
Occupational Injury or lliness (sample forms may be
secured from the Division), upon a form reproduced in
accordance with 8 CCR 14007, or by use of computer
input media prescribed by the Division and compatible
with the Division’s computer equipment. However,
reports may be submitted on Revision 3 of Form 5021
until June 30, 1993.

Xlll. Burns and Smoke Inhalation Xlll. Burns and Smoke Inhalation Injuries Xlll. Burns and Smoke Inhalation Injuries
Injuries Health and Safety Code

Section 13110.7 California Health and Safety Code Section 13110.7 Whether a statute can be waived during a

State of Emergency depends upon whether it is
a “regulatory statute,” and upon a
determination and declaration by the Governor
that “strict compliance with any statute, order,
rule, or regulation would in any way prevent,

The State Fire Marshal shall establish and maintain a
registry of burn injuries and deaths, and shall annually
compile a statistical report of such injuries and deaths.
The director of every burn center which examines,
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treats, or admits a person with a burn or smoke
inhalation injury or a person who suffers a burn-related
death shall file a report with the State Fire Marshal
describing the injury or death at the end of the
examination or treatment or at the time the patient is
discharged from the burn center or at the time of the
patient’s death. As used in this section, the term “burn
center” means an intensive care unit in which there are
specially trained physicians, nursing and supportive
personnel and the necessary monitoring and therapeutic
equipment needed to provide specialized medical and
nursing care to burned patients. The State Fire Marshall
shall, in cooperation with the burn centers, develop the
form to be used in reporting information to the State Fire
Marshal under this section.

XIV.Reporting Transfers of Patients XIV.Reporting Transfers of Patients
Health and Safety Code Section Health and Safety Code Section 1317.4(a) and (b)

1317.4(a) and (b) - -

(a) All hospitals shall maintain records of each transfer
made or received, including the “Memorandum of
Transfer” described in Health and Safety Code Section
1317.2 (f), for a period of three years. (b) All hospitals
making or receiving transfers shall file with the state
department annual reports on forms prescribed by the
department which shall describe the aggregate number

Analysis

| hinder, or delay the mitigation of the effects of |

the emergency.” (Government Code Section
8571.)

A regulatory statute is one designated to
protect public health and safety. The intent of
such statutes is to accomplish government’s
objective by mandating certain affirmative acts.
Although criminal sanctions are relied upon,
the primary purpose of the statute is regulation
rather than punishment or correction. (See
People v. Davis (2005) 126 California Appellate
4th 1416, 1434-35.)

The burn and smoke inhalation injury registry
reporting requirement is a regulatory statute
with underlying regulations. Consequently, it
can be waived under Government Code
Section 8571. It is possible that strict
compliance with this section could hinder
mitigating the effects of the emergency due to
the burden of reporting large numbers of fire-
related injuries. Suspension of this provision
could depend on the nature of the emergency
and the extent to which it causes injuries in the
workplace.

XIV.Reporting Transfers of Patients

Whether a statute can be waived during a
State of Emergency depends upon whether it is
a “regulatory statute,” and upon a
determination and declaration by the Governor
that “strict compliance with any statute, order,
rule, or regulation would in any way prevent,
hinder, or delay the mitigation of the effects of
the emergency.” (Government Code Section
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Current Compliance Requirements

of transfers made and received according to the
person’s insurance status and reasons for transfers.

(c) The receiving hospital, and all physicians, other
licensed emergency room health personnel, and
certified prehospital emergency personnel at the
receiving hospital who know of apparent violations of
this article or the regulations adopted hereunder shall,
and the corresponding personnel at the transferring
hospital and the transferring hospital may, report the
apparent violations to the state department on a form
prescribed by the state department within one week
following its occurrence. The state department shall
promptly send a copy of the form to the hospital
administrator and appropriate medical staff committee of
the transferring hospital and the local emergency
medical services agency, unless the state department
concludes that the complaint does not allege facts
requiring further investigation, or is otherwise
unmeritorious, or the state department concludes,
based upon the circumstances of the case, that its
investigation of the allegations would be impeded by
disclosure of the form. When two or more persons
required to report jointly have knowledge of an apparent
violation, a single report may be made by a member of
the team selected by mutual agreement in accordance
with hospital protocols. Any individual, required to report
by this section, who disagrees with the proposed joint
report has a right and duty to separately report.

| 8571.)

Analysis

A regulatory statute is one designated to
protect public health and safety. The intent of
such statutes is to accomplish government’s
objective by mandating certain affirmative acts.
Although criminal sanctions are relied upon,
the primary purpose of the statute is regulation
rather than punishment or correction. (See
People v. Davis (2005) 126 California Appellate
4th 1416, 1434-35.)

The hospital transfer record-keeping and
reporting requirement is a regulatory statute
with underlying regulations. Consequently, it
can be waived under Government Code
Section 8571. It is possible that strict
compliance with this section could hinder
mitigating the effects of the emergency due to
the burden of reporting large numbers of fire-
related injuries. Suspension of this provision
could depend on the nature of the emergency
and the extent to which it causes injuries in the
workplace. However, it seems unlikely that the
requirement for record-keeping would be
suspended.
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XV. Inventories of Medical Supplies

Health and Safety Code Section
120176

Current Compliance Requirements

XV. Inventories of Medical Supplies B

California Health and Safety Code Section 120176

During an outbreak of communicable disease, or upon
the imminent and proximate threat of communicable
disease outbreak or epidemic that threatens the public’s
health, all healthcare providers, clinics, healthcare
service plans, pharmacies, their suppliers, distributors,
and other for-profit and nonprofit entities shall, upon
request of the local health officer, disclose to the local
health officer inventories of, critical medical supplies,
equipment, pharmaceuticals, vaccines, or other
products that may be used for the prevention of, or may
be implicated in the transmission of communicable
disease. The local health officer shall keep this
proprietary information confidential.

Analysis
XV. Inventories of Medical Supplies

Whether a statute can be waived during a
State of Emergency depends upon whether it is
a “regulatory statute,” and upon a
determination and declaration by the Governor
that “strict compliance with any statute, order,
rule, or regulation would in any way prevent,
hinder, or delay the mitigation of the effects of
the emergency.” (Government Code Section
8571.)

A regulatory statute is one designated to
protect public health and safety. The intent of
such statutes is to accomplish government’s
objective by mandating certain affirmative acts.
Although criminal sanctions are relied upon,
the primary purpose of the statute is regulation
rather than punishment or correction. (See
People v. Davis (2005) 126 California Appellate
4th 1416, 1434-35.)

The requirement to report inventories of critical
supplies and pharmaceuticals is limited to an
outbreak or imminent and proximate threat of
an outbreak of communicable disease. It is
unlikely that such a requirement would be
suspended during an emergency. The Food
and Drug Branch of CDPH will likely assume
control of all wholesale pharmaceutical and
medical supply stocks under standby order No.
2. Outbreaks of disease can be commonplace
in the aftermath of disasters, and local health
officers and emergency response officials may
need to know what retail medical supply stocks
are on hand.
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XVI.Joint Commission Sentinel Event

Reporting Joint Commission
Comprehensive Accreditation Manual
for Hospitals

uirements

XVI.Joint Commission Sentinel Event Reporting

Accredited organizations are expected to identify and
respond appropriately to all sentinel events (as defined
by the organization in accordance with the preceding
paragraph) occurring in the organization or associated
with services that the organization provides, or provides
for. Appropriate response includes conducting a timely,
thorough, and credible root cause analysis; developing
an action plan designed to implement improvements to
reduce risk; implementing the improvements; and
monitoring the effectiveness of those improvements.

| XVI. Joint Commission Sentinel Event

Analysis

Reporting

This reporting requirement is imposed by the
Joint Commission on Accreditation of
Healthcare Organizations (Joint Commission),
which is a US-based non-profit organization
with a mission to maintain and elevate the
standards of healthcare delivery through
evaluation and accreditation of healthcare
organizations. Joint Commission requirements
do not qualify as a regulatory statute for
purposes of suspension by the Governor, nor
as a federal law for purposes of the waiver
provisions granted to the Health and Human
Services Secretary.

To what extent will
HIPAA requirements
for providers/
facilities remain in
effect during a
declared disaster?

45 CFR 164.308(a)(7)(ii)(b)(c),
45 CFR 164.310(a)(2)(i)

. 45 CFR 164.308(a)(7)(ii)(b)(c), 45 CFR
164.310(a)(2)(i)

Establish (and implement as needed) policies and
procedures for responding to an emergency or other
occurrence (for example, fire, vandalism, system failure,
and natural disaster) that damages systems that contain
electronic protected health information.

1) Disaster Recovery Plan — Establish (and implement
as needed) procedures to restore any loss of data. 2)
Emergency mode operation plan — Establish (and
implement as needed) procedures to enable
continuation of critical business processes for protection
of the security of protected health information while
operating in emergency mode.

Establish (and implement as needed) procedures that
allow facility access in support of restoration of lost data
under the disaster recovery plan and emergency mode
operations plan in the event of an emergency.

. 45 CFR 164.308(a)(7)(ii)(b)(c), 45 CFR
164.310(a)(2)(i)

This is a federal requirement for pre-disaster
planning and implementation of procedures
and policies. Therefore, it cannot be
suspended by the Governor. It does not appear
to be subject to waiver under federal law.
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Il. 45 CFR 164.510(b)(4)

Current Applicable

Legislation, Statute, Law

Department of Health and Human
Services Hurricane Katrina
Bulletin: HIPAA Privacy and
Disclosures in Emergency
Situations

Current Compliance Requirements
Il. 45 CFR 164.510(b)(4)

A covered entity may use or disclose protected health
information to a public or private entity authorized by law
or by its charter to assist in disaster relief efforts, for the
purpose of coordinating with such entities the uses or
disclosures permitted by paragraph (b)(1)(ii) of this
section. The requirements in paragraphs (b)(2) and (3)
of this section apply to such uses and disclosure to the
extent that the covered entity, in the exercise of
professional judgment, determines that the
requirements do not interfere with the ability to respond
to the emergency circumstances.

Ill. Department of Health and Human Services
Hurricane Katrina Bulletin: HIPAA Privacy and
Disclosures in Emergency Situations

On September 2, 2005, the Health and Human Services
Secretary issued the Hurricane Katrina Bulletin:
Disclosures in Emergency Situations. The bulletin states
that:

In the case of a severe disaster, providers and health
plans covered by the HIPAA Privacy Rule can share
patient information in all of the following ways: (1)
Treatment: Healthcare providers can share information
as necessary to provide treatment. (2) Notification:
Healthcare providers can share patient information as
necessary to identify, locate, and notify family members,
guardians, or anyone else responsible for the
individual’s care of the individual’s location, general
condition, or death. (3) Imminent Danger: Providers can
share patient information with anyone as necessary to
prevent or lessen a serious imminent threat to the health
and safety of a person or the public - consistent with
applicable law and the provider's standards of ethical

| Il 45 CFR 164.510(b)(4)

Analysis

This federal regulation under HIPAA allows
providers to disclose health information to a
patient’s relatives during a disaster, but makes
a qualified requirement that the providers
obtain the patient’s consent. It appears that the
Health and Human Services Secretary may
waive the consent requirement under 42
U.S.C. Section 1320b-5.

Ill. Department of Health and Human
Services Hurricane Katrina Bulletin:
HIPAA Privacy and Disclosures in
Emergency Situations

This bulletin does not constitute federal law for
purposes of disasters other than Hurricane
Katrina.
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Legislation, Statute, Law

IV. http://www.hhs.gov/ocr/hipaa/decisio
ntool/EmergencyPrepDisclose.pdf

V. Hurricane Katrina Bulletin #2:
HIPAA Privacy Rule Compliance
Guidance and Enforcement
Statement For Activities in
Response to Hurricane Katrina

Current Compliance Requirements

conduct. (4) Facility Directory: Healthcare facilities
maintaining a directory of patients can tell people who
call or ask about individuals whether the individuals
whether the individual is at the facility, their location in
the facility, and general condition.

IV. http://www.hhs.gov/ocr/hipaa/decisiontool/Emer
gencyPrepDisclose.pdf

On July 6, 2006, Department of Health and Human
Services Office for Civil Rights published an emergency
preparedness planning tool that guides emergency
preparedness and recovery planners through a series of
guestions regarding how the HIPAA Privacy Rule
applies to a particular disclosure.

V. Hurricane Katrina Bulletin #2: HIPAA Privacy
Rule Compliance Guidance and Enforcement
Statement For Activities in Response to
Hurricane Katrina

Business associates that are managing such personal
health information on behalf of covered entities may
make disclosures to the extent permitted by their
business associate agreements with the covered
entities, as provided in the Privacy Rule. For example, a
business associate agreement may broadly permit the
business associate to make disclosures the covered
entity is permitted to make, or may otherwise permit the
business associate to make treatment or other
disclosures as permitted by the Privacy Rule.

Analysis

IV. http://www.hhs.gov/ocr/hipaa/decisiont
ool/EmergencyPrepDisclose.pdf

This is a guidance document for emergency
preparedness planning. It is not something that
can be waived during the emergency.

V. Hurricane Katrina Bulletin #2: HIPAA
Privacy Rule Compliance Guidance and
Enforcement Statement For Activities in
Response to Hurricane Katrina

This bulletin does not constitute federal law for
purposes of disasters other than Hurricane
Katrina.
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VI. 42 USC Section 1320b-5, Waiver
Under Section 1135 of the Social

Security Act

VII. Definition of “Covered Entity” — 45
CFR 160.103

Current Compliance Requirements

VI. 42 USC Section 1320b-5, Waiver Under Section

1135 of the Social Security Act

Under 42 USC Section 1320d-5, Health and Human
Services may not impose a civil money penalty where
the failure to comply is based on reasonable cause and
is not due to willful neglect, and the failure to comply is
cured within a 30-day period. Health and Human
Services has the authority to extend the period within
which a covered entity may cure the noncompliance
“based on the nature and extent of the failure to
comply.”....Further , the Office of Civil Rights advises
that, in the exercise of its enforcement discretion, where
a complaint is filed arising from uses and disclosures of
protected health information by a covered entity, its
business associate or agent of a business associate,
that would have been permissible had there been a
business associate agreement as required by the Rule,
the Office of Civil Rights will not take enforcement action
or seek to impose civil money penalties where, due to
the urgency of the circumstances arising from Hurricane
Katrina, a covered entity, its business associates or their
agents, are unable to formalize such agreements as
required by the Rule in sufficient time to meet the
immediate needs of the evacuees, but appropriately
execute the required agreements as soon as
practicable.

VII. Definition of “Covered Entity” — 45 CFR 160.103
Covered entity means:

(1) A health plan.

(2) A healthcare clearinghouse.

(3) A healthcare provider who transmits any health
information in electronic form in connection with a

Analysis

VI. 42 USC Section 1320b-5, Waiver Under N
Section 1135 of the Social Security Act

This section would apply where a waiver is not
available, but compliance has been rendered
impossible by circumstances, and the failure is
cured. It is a flexing provision, and is not
something providers would want flexed in an
emergency.

VII. Definition of “Covered Entity” — 45 CFR
160.103

This provision of HIPAA is not subject to waiver
under 42 U.S.C. 1320b-5.
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transaction covered by this subchapter.

VIIl. Requirement to Distribute Notice -
45 CFR 164.520; 42 USC Section
1320b-5(b)(7)(B)

IX. Patients Right to Request Privacy
Restrictions and Confidential
Communications - 45 CFR 164.522;
42 USC Section 1320b-5(b)(7)(C)

Current Compliance Requirements

VIIl. Requirement to Distribute Notice - 45 CFR
164.520; 42 USC Section 1320b-5(b)(7)(B)

Secretarial authority; To the extent necessary to
accomplish the purpose specified in subsection (a) of
this section, the Secretary is authorized, subject to the
provisions of this section, to temporarily waive or modify
the application of, with respect to health care items and
services furnished by a health care provider (or classes
of health care providers) in any emergency area (or
portion of such an area) during any portion of an
emergency period, the requirements of subchapters
XVIII, XIX, or XXI of this chapter, or any regulation
thereunder (and the requirements of this subchapter
other than this section, and regulations thereunder,
insofar as they relate to such subchapters), pertaining to
- (7) sanctions and penalties that arise from
noncompliance with the following requirements (as
promulgated under the authority of section 264(c) of the
Health Insurance Portability and Accountability Act of
1996 (42 U.S.C. 1320d-2 note) - (B) section 164.520 of
such title, relating to the requirement to distribute a
notice.

IX. Patients Right to Request Privacy Restrictions
and Confidential Communications - 45 CFR
164.522; 42 USC Section 1320b-5(b)(7)(C)

Secretarial authority; To the extent necessary to
accomplish the purpose specified in subsection (a) of
this section, the Secretary is authorized, subject to the
provisions of this section, to temporarily waive or modify
the application of, with respect to health care items and
services furnished by a health care provider (or classes

Analysis

VIIl. Requirement to Distribute Notice - 45
CFR 164.520; 42 USC Section 1320b-

5(b)(7)(B)

This HIPAA regulation requires covered entities
to provide to patients with notice of privacy
practices that include information on the uses
and disclosures of protected health information
that may be made, the individual’s rights, and
the covered entity’s legal duties. There is an
exception to the notice requirement for
emergency treatment situations, when notice of
privacy practices must be provided as soon as
reasonably practicable. The Secretary of
Health and Human Services is authorized to
waive any existing laws at Chapters XVIII, XIX
and XXI of the Social Security Act pursuant to
authority at 42 USC Section 1320b-5.

IX. Patients Right to Request Privacy
Restrictions and Confidential
Communications - 45 CFR 164.522; 42
USC Section 1320b-5(b)(7)(C)

This regulation provides patients with the right
to request privacy protection for protected
health information, including permitted
disclosures. Restricted protected health
information may be disclosed to a health care
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of health care providers) in any emergency area (or
portion of such an area) during any portion of an
emergency period, the requirements of subchapters
XVII, XIX, or XXI of this chapter, or any regulation
thereunder (and the requirements of this subchapter
other than this section, and regulations thereunder,
insofar as they relate to such subchapters), pertaining to
- (7) sanctions and penalties that arise from
noncompliance with the following requirements (as
promulgated under the authority of section 264(c) of the
Health Insurance Portability and Accountability Act of
1996 (42 U.S.C. 1320d-2 note) - (C) section 164.522 of
such title, relating to - (i) the patient's right to request
privacy restrictions; and (ii) the patient's right to request
confidential communications.

X. Work-Related Fatalities Reporting — 8 CCR 342

(a) Every employer shall report immediately by
telephone or telegraph to the nearest District Office of
the Division of Occupational Safety and Health any
serious injury or illness, or death, of an employee
occurring in a place of employment or in connection with
any employment. Immediately means as soon as
practically possible but not longer than 8 hours after the
employer knows or with diligent inquiry would have
known of the death or serious injury or illness. If the
employer can demonstrate that exigent circumstances
exist, the time frame for the report may be made no
longer than 24 hours after the incident. Serious injury or
illness is defined in section 330(h), Title 8, California
Administrative Code.

(b) Whenever a state, county, or local fire or police
agency is called to an accident involving an employee
covered by this part in which a serious injury, or iliness,
or death occurs, the nearest office of the Division of

X. Work-Related Fatalities Reporting
— 8 CCR 342

provider for emergency treatment, but the

Analysis

covered entity must request that the health
care provider not further use or disclose the
information. As with all HIPAA requirements,
this is subject to waiver by the US Secretary of
Health and Human Services during a
catastrophic emergency under authority at 42
USC Section 1320b-5.

X. Work-Related Fatalities Reporting — 8
CCR 342

This is an occupational safety and health
regulation that requires employers to
immediately report any employee serious
injury, iliness or death that occurred as a result
or at a place of employment. If exigent
circumstances exist — and may include a
catastrophic disaster — the report must be
made as soon as reasonably able within 24
hours after the incident. The Governor may
suspend or waive this regulatory requirement
pursuant to authority in the Emergency
Services Act.
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Occupational Safety and Health shall be notified by
telephone immediately by the responding agency. (c)
When making such report, whether by telephone or
telegraph, the reporting party shall include the following
information, if available: (1) Time and date of accident.
(2) Employer's name, address and telephone number.
(3) Name and job title, or badge number of person
reporting the accident. (4) Address of site of accident or
event. (5) Name of person to contact at site of accident.
(6) Name and address of injured employee(s). (7)
Nature of injury. (8) Location where injured employee(s)
was (were) moved to. (9) List and identity of other law
enforcement agencies present at the site of accident.
(10) Description of accident and whether the accident
scene or instrumentality has been altered. (d) The
reporting in (a) and (b) above, is in addition to any other
reports required by law and may be made by any
person authorized by the employers, state, county, or
local agencies to make such reports.
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3.8 Funding Sources

This chart presents, by payer type, an overview of the various issues associated with payments for healthcare services. The table
provides a general overview of where the payments come from and how they are administered, details of enroliment, conditions, payment
provisions for ineligible providers and other pertinent rules.

Issue to Address

How are Hospitals
Funded?

Medicare

Hospital inpatient
services are paid out
of the Medicare
Hospital Trust Fund
(Part A).

Inpatient Part A
benefits are limited to
90 days per spell of
illness

[+ 60 days lifetime
reserve].

Most hospitals are
paid on a Prospective
Payment System
basis. Payment for
operating and
capital—related costs

Medi-Cal

Medi-Cal contracts
with selected hospitals
for inpatient services.
These contracts are
negotiated by the
California Medical
Assistance
Commission. Different
payment provisions
apply depending on
whether a hospital is a
contract or a non-
contract hospital. Not
all regions of the state
are contracted; in non-
contracted regions
hospitals are exempt
from the contracting

County Medical
Services Program

County Medical Services
Program operates pursuant to
Welfare and Institutions Code
Section 16809 et seq.

County Medical Services
Program payments are set by
County Medical Services
Program Governing Board as a
percentage of Medi-Cal fee for
service.

Providers may negotiate and
contract for different rates;
without a contract, the rates are
set by rule of the County Medical
Services Program Governing
Board.

County Medical Services

Health Plans/Health
Maintenance Organizations
Medicare + Choice
Health Maintenance

Organizations
Medi-Cal Managed Care
Preferred Provider
Organizations
Indemnity Insurers

Health Plans/Health Maintenance
Organizations; Medicare + Choice
Health Maintenance Organizations;
Medi-Cal Managed Care

Facilities enter into contracts with third
party payors to provide services within
the scope of plan benefits to plan
patients. Contracts divide payment
responsibility (risk) between facility and
plan, based on a division of financial
responsibility.

Noncontracted providers may provide
emergency services within the scope of
plan benefits and be paid [standard billed
charges, subject to usual, customary and
reasonable?]; responsibility for payment
is based on the division of financial

Individuals

Uninsured patients
obligate
themselves to pay
by contract [via
signing facility’s
conditions of
admission form]

Emergency
services

Other

® facilities can
charge under
implied
contract

® facilities can
sue in quantum
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Medicare

is made on the basis
of prospectively
determined rates, paid
on a per discharge
basis. Payment for
other costs (organ
acquisition, Certified
Registered Nurse
Anesthetist, nursing
and Allied Health
Professional
education) are paid on
a reasonable cost
basis. Payment for
medical education is
on a per resident
basis. Additional
payments for outliers,
bad debt, indirect
medical education,
and serving a
disproportionate share
of low-income
patients.

Non-prospective
payment system

requirements.

Contract hospitals are
paid at contracted
rates. Sometimes
these are per diem
rates; sometimes they
are per discharge rate
[sometimes this only
applies to certain
types of discharges].
Typically, some
services may be
excepted from the all-
inclusive rates and
paid at an agreed-
upon fee. All services,
except routing
Obstetric deliveries,
require prior
authorization.

Noncontracted
hospitals in closed
areas must receive
prior authorization for
all services. If a Medi-
Cal recipient is

County Medical
Services Program

Program rules are not included in
the Code of California
Regulations; thus the info below
is from authorizing statute, the
County Medical Services
Program website [County
Medical Services
Programcounties.org], and the
Blue Cross Life & Health
Insurance Company Provider
Operations Manual for County
Medical Services Program [Blue
Cross administers the County
Medical Services Program],
available at

provideraccess.bluecrossca.com.

Note: County Medical Services
Program is funded exclusively by
Realignment revenue (motor
vehicle license fees and sales
tax) and county general revenue.

Currently 34 counties meet their
obligations to provide care to
indigents via the County Medical
Services Program.

Health Plans/Health
Maintenance Organizations
Medicare + Choice
Health Maintenance

Organizations
Medi-Cal Managed Care
Preferred Provider
Organizations
Indemnity Insurers
responsibility.

Generally, the contracts provide for stop-
loss to pick up costs in excess of a
contracted limit. For Medi-Cal managed
care, there is a risk limit established by
regulation [Welfare and Institutions
Code Section 14463].

Emergency defined by contract [relating
to patient condition, not general state of
emergency or disaster].

Preferred Provider Organizations

Facilities enter into contracts with plans
[and/or networks that contract with plans]
to provide services within the scope of
plan benefits at discounted rates;
noncontracted hospitals are paid even
less, or not at all (except in emergency
[emergency relating to patient condition,
not general state of emergency]).

Indemnity Insurers

Contract is between the patient and the

insurer; facility may bill insurer directly [as
accommodation to patient] or patient may
pay and seek reimbursement; payment is

Individuals

meruit for the
reasonable
value of
services
provided

individuals may
qualify for
charity care

unpaid charges
-> bad debt
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Health Plans/Health
Maintenance Organizations
Medicare + Choice
Health Maintenance

Organizations
Medi-Cal Managed Care
Preferred Provider
County Medical Organizations
Issue to Address Medicare Services Program Indemnity Insurers Individuals

hospitals and certain admitted to a non- limited to services within scope of insured
specialty hospitals contract hospital for benefits.

[psychiatric, rehab, delivery services, she

children's, long-term must be transported,

care, hospitals located | when stable, to a

outside the US, and contracting facility for

nonparticipating all remaining services,

hospitals furnishing if stable.

emergency services]
are paid based on a
cost-based
reimbursement
system.

Hospital outpatient
services are paid out
of the Medicare
Supplementary
Medical Insurance
Trust Fund, Part B.
Outpatient services
are now paid on a
prospective payment
system per
ambulatory payment
classification groups.
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Medicare

Skilled nursing
facilities and home
health agencies are
now paid using a
prospective payment
methodology.

County Medical
Services Program

Health Plans/Health
Maintenance Organizations
Medicare + Choice
Health Maintenance
Organizations
Medi-Cal Managed Care
Preferred Provider
Organizations
Indemnity Insurers

Individuals

How does facility
qualify to get paid?

.  Retroactive
gualification

Il.  Special surge rules

42 CFR 489.10,
489.11., 489.12.,
489.13

Eligible provider must
enroll by completing a
Centers for Medicare
and Medicaid Services
Form 855A, and upon
approval, enter into a
Provider Agreement
per 42 USC Section
1395cc; 42 CFR
Section 489.10,
489.12, 489.53.

To be eligible, must be
licensed or approved

22 CCR 51000.30

Provider enrollee must
meet Standards of
Participation in
Welfare and
Institutions Code
Section 14000,
Chapter 7 and
Welfare and
Institutions Code
Section 14200,
Chapter 8, and be
certified by
Department of Health
Care Services as a
Medical provider as a:

Provider must be part of the
County Medical Services
Program/Blue Cross Life &
Health provider network. Also
must be enrolled as a Medi-Cal
provider. [County Medical
Services Program website.]

Facility must enter into a contract
with County Medical Services
Program.

1. Retroactivity qualification

No information about retroactive
contracting identified.

Health Plans/Health Maintenance
Organizations; Medicare + Choice
Health Maintenance Organizations;
Medi-Cal Managed Care

Facility contracts with Plan.
Preferred Provider Organization

Facility contracts with Plan or with
Network.

Indemnity Insurers

No particular rules for Insurance eligibility
(other than general compliance with law
[including licensing]).

Note: Except as otherwise provided via
the contract division of financial

Individuals who
appear at the
hospital sign,
exceptin
emergency, a
conditions of
admission form
obligating them [or
other responsible
person] to pay for
services rendered.

In cases of
emergency, there
is generally
deemed an implied
contract to pay for
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by State licensing
agency, and meet
applicable Conditions
of Participation. 42
CFR 409.3.

Conditions of
Participation
compliance is
achieved by State
Agency survey, or via
“deemed status” for
accredited (Joint
Commission or other
approved accrediting
agency) facilities.

42 CFR 482 —
Conditions of
Participation for
hospitals.

42 CFR 483 — for
Long Term Care
Facilities (Skilled
Nursing Facilities).
42 CFR 483.410 -
Conditions of

Clinic licensed (or
exempt) per
Health and Safety
Code Section
1200.

Licensed health
facility per Health
and Safety Code
Section 1250.

Adult day
healthcare
provider licensed
per Health and
Safety Code
Section 1570.

Home health
agency licensed
per Health and
Safety Code
Section 1725.

Hospice licensed
per Health and
Safety Code

County Medical
Services Program

2. Special surge rules
None found.

Health Plans/Health
Maintenance Organizations
Medicare + Choice
Health Maintenance

Organizations
Medi-Cal Managed Care
Preferred Provider
Organizations
Indemnity Insurers

responsibility, facilities that accept
financial responsibility per the division of
financial responsibility [e.g., capitation]
will need to pay for care provided by
noncontracted providers.

28 CCR 1300.67

(9)(2) Coverage and payment for out-of-
area emergencies or urgently needed
services involving enrollees shall be
provided on a reimbursement or fee-for-
service basis and instructions to
enrollees must be clear regarding
procedures to be followed in securing
such services or benefits. Emergency
services defined in 28 CCR 1317.1
include active labor. “Urgently needed
services” are those services necessary to
prevent serious deterioration of the
health of an enrollee, resulting from an
unforeseen illness, injury, or complication
of an existing condition, including
pregnancy, for which treatment cannot be
delayed until the enrollee returns to the
plan’s service area. “Urgently needed
services” includes maternity services
necessary to prevent serious

Individuals

services rendered.

Additionally, the
hospital could sue
under a quantum
meruit claim for
the reasonable
value of services
rendered.
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Participation for
Intermediate Care
Facilities for the

Mentally Retarded.

42 CFR 484 -
Conditions of
Participation for Home
Health Agencies.

42 CFR 485.54 —
Conditions of
Participation for
Comprehensive
Outpatient
Rehabilitation
Facilities.

42 CFR 485.606 —
designation and
Conditions of
Participation for
Critical Access
Hospitals.

42 CFR 485.707 —
Conditions of
Participation for
Clinics, Rehab

Section 1745.

[or] complete an
application per 22
CCR 51000.35 and
51000.45.

[Note: despite wording
of regulations, Medi-
Cal requires provider
enrollment
applications for all
provider applicants,
including those
enrolled in Medicare.]

22 CCR 51000.45 -
Also must enter into a
Medical Provider
Agreement —
Department of Health
Care Services 6208.

Services may be
subject to Treatment
Authorization Request
requirements per 22
CCR 51003.

County Medical
Services Program

Health Plans/Health
Maintenance Organizations
Medicare + Choice
Health Maintenance

Organizations
Medi-Cal Managed Care
Preferred Provider
Organizations
Indemnity Insurers

deterioration of the health of the enrollee

or the enrollee’s fetus, based on the
enrollee’s reasonable belief that she has
a pregnancy-related condition for which
treatment cannot be delayed until the
enrollee returns to the plan’s service
area.

See also 28 CCR 1300.71.4 Emergency
Medical Condition and Post-Stabilization
Responsibilities for Medically Necessary
Healthcare Services.

28 CCR 1300.71

(a)(2) “Complete claim” means a claim or
portion thereof, if separable, including
attachments and supplemental
information or documentation, which
provides: “reasonably relevant
information” as defined by section
(2)(10), “information necessary to
determine payer liability” as defined in
section (a)(11) and:

(A) For emergency services and care
provider claims as defined by section
Health and Safety Code Section

Individuals
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Agencies, and Public
Health Agencies a
providers of outpatient
Physical Therapy and
Speech-Language
Services.

1. Retroactive
qualification

42 CFR 489.13(2) —
Retro effective date if:
a provider or supplier
meets the
requirements of 42
CFR 489.13 (d)(1)
[accreditation] and
(d)(2)(i) [compliance
with additional
requirements, then
effective on date of
compliance] or
(d)(2)(ii) [if no
additional
requirements, then
effective date is date

Treatment
authorization requests
may be extended
when further acute
care is needed [based
on patient condition —
not based on facility
needs].

Noncontracting and
exempt hospitals must
receive treatment
authorization requests
to provide services to
Medi-Cal pts.

22 CCR 51008 - bills
must be submitted
within 6 months of
service (unless good
cause per 21 CCR
51008.5).

® 22 CCR 51207
Hospitals must be
certified for
Medicare (or meet
requirements for

County Medical
Services Program

Health Plans/Health
Maintenance Organizations
Medicare + Choice
Health Maintenance

Organizations
Medi-Cal Managed Care
Preferred Provider
Organizations
Indemnity Insurers
1371.35(j):

(i) the information specified in section
Health and Safety Code 1371.35(c); and

(i) any state-designated data
requirements included in statutes or
regulations.

28 CCR 1300.71(a)(3) “Reimbursement
of a Claim” means:

(A) For contracted providers with a
written contract, including in-network
point-of-service and preferred provider
organizations: the agreed upon contract
rate;

(B) For contracted providers without a
written contract and non-contracted
providers, except those providing
services described in paragraph (C)
below: the payment of the reasonable
and customary value for the healthcare
services rendered based upon
statistically credible information that is
updated at least annually and takes into
consideration:(1) the provider’s training,
gualifications, and length of time in

Individuals
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of initial request for
participation], the

effective date may be
retro for up to 1 year.

2. Special surge
rules?

42 USC Section
1320b-5 — Secretary
authority to waive
requirements during

national emergencies.

Medicare
certification); be
licensed

® 22CCR51212 -
Intermediate Care
Facility standards.

® 22CCR51213-
Rehabilitation
Center standards.

® 22 CCR51215-
Skilled Nursing
Facilities
standards.

® 22 CCR51216 —
Home Health Aid
standards.

® 22 CCR 51250 -
Hospice
standards.

In many areas,

hospitals must

contract with Medi-Cal

to provide services.

County Medical
Services Program

Health Plans/Health
Maintenance Organizations
Medicare + Choice
Health Maintenance

Organizations
Medi-Cal Managed Care
Preferred Provider
Organizations
Indemnity Insurers

practice; (ii) the nature of the services
provided; (iii) the fees usually charged by
the provider; (iv) prevailing provider rates
charged in the general geographic area
in which the services were rendered; (v)
other aspects of the economics of the
medical provider’s practice that are
relevant; and (vi) any unusual
circumstances in the case; and

(C) For non-emergency services provided
by non-contracted providers to preferred
provider organization and point of service
enrollees: the amount set forth in the
enrollee’s Evidence of Coverage.

2. Special Surge Rules

28 CCR 1300.67.05. Acts of War
Exclusions

(a) No healthcare service plan contract
executed or amended on or after the
effective date of this regulation shall limit
or exclude healthcare services based on
a determination that the need for the
healthcare service arose as a result of an
Act of War.
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County Medical
Services Program

Welfare and
Institutions Code
Section 14081.

22 CCR 51541 —
Hospital reimbursed
per Negotiated
Contracts (with
California Medical
Assistance
Commission).

22 CCR 51541(c)(6) —
noncontracted
hospitals not eligible
to service Medi-Cal
beneficiaries, except
under one of the
following:

® provision of
services per
Welfare and
Institutions Code
Section 14087: [
(a) Providing
stabilizing services

Health Plans/Health
Maintenance Organizations
Medicare + Choice
Health Maintenance
Organizations
Medi-Cal Managed Care
Preferred Provider
Organizations
Indemnity Insurers

(1) The term “contract” includes
but is not limited to healthcare
service plan contracts with
subscribers and healthcare
service providers.

(2) The term “Act of War”
includes any act or conduct, or
the prevention of an act or
conduct, resulting from war,
declared or undeclared,
terrorism, or warlike action by
any individual, government,
military, sovereign group,
terrorist or other organization.

(b) This regulation does not preclude a
health plan from coordinating coverage of
benefits with other entities.

(c) Nothing in this section shall prevent
the Director from finding any exclusion or
limitation of healthcare service or other
services covered by the contract
objectionable on grounds other than
those set forth herein.

Individuals
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as required to
program
beneficiaries
located in a closed
health facility
planning area who
are in a life
threatening or
emergency
situation before
the beneficiary
may be
transported to a
contracting
hospital. (b) If a
beneficiary is
located in a closed
health facility
planning area and
experiencing a life
threatening or
emergency
situation but
cannot be
stabilized
sufficiently to

Health Plans/Health
Maintenance Organizations
Medicare + Choice
Health Maintenance
Organizations
Medi-Cal Managed Care
Preferred Provider
Organizations
Indemnity Insurers

County Medical
Services Program

Individuals
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facilitate a transfer
to a contracting
facility, those
health services
medically
necessary for
alleviation of
severe pain or
immediate
diagnosis and
treatment of
unforeseen
medical conditions
which, if not
immediately
diagnosed and
treated, could lead
to significant
disability or death.
(c) Providing
services to
beneficiaries who
are also eligible for
benefits under the
federal program of
hospital insurance

Health Plans/Health
Maintenance Organizations
Medicare + Choice
Health Maintenance
Organizations
Medi-Cal Managed Care
Preferred Provider
Organizations
Indemnity Insurers

County Medical
Services Program

Individuals
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for the aged and
disabled. (d)
Providing services
to beneficiaries
who live or reside
farther than the
community travel
time standard from
a contract hospital,
as defined by the
department, if the
hospital providing
services is closer
than a contract
hospital].

provision of
services to
beneficiary where
travel time from
home to contract
hospital exceeds
the normal
practice for the
community or 30
minutes
(whichever is

Health Plans/Health
Maintenance Organizations
Medicare + Choice
Health Maintenance
Organizations
Medi-Cal Managed Care
Preferred Provider
Organizations
Indemnity Insurers

County Medical
Services Program

Individuals
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Health Maintenance
Organizations

Medi-Cal Managed Care

Preferred Provider

County Medical Organizations
Issue to Address Medicare Services Program Indemnity Insurers Individuals

greater) and the
noncontracting
hospital is closer.

® provision of
services to a
Medicare cross-
over pt,
subsequent to
exhaustion of M-
Care benefits and
pts in a life
threatening or
emergency
situation which
could result in
permanent
impairment.

2. Special surge
rules

22 CCR 51550 —
process for revisions
to provider’s cost-
based allowable
reimbursement. —
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among the possible
reasons: (c)(5) —
extraordinary and
unusual events.

County Medical
Services Program

Health Plans/Health
Maintenance Organizations
Medicare + Choice
Health Maintenance
Organizations
Medi-Cal Managed Care
Preferred Provider
Organizations
Indemnity Insurers

Individuals

What happens when a
qualified facility is not
in compliance due to
surge?

A facility that has Joint
Commission “deemed
status” could lose
deemed status if out
of compliance with
Joint Commission
standards there is an
extensive period of
survey, correction
activities and hearing
and appeal rights that
precede loss of
accreditation. [See
Joint Commission
Manual, Accreditation
Process.]

If that occurs, Centers
for Medicare and
Medicaid Services is
notified and, pursuant
to 42 CFR 488.7, the

22 CCR 51000.53
Loss of license,
federal [Medicare]
certification or other
certification/approval
[i.e., State approval
for non-Medicare
providers] triggers
loss of Medi-Cal
certification.

Provider may appeal
per Welfare and
Institutions Code
Section 14043.65.

Note: since Medi-Cal
is a State/Federal
program, the
Secretary of Health
and Human Services
might not appear to
have complete

No information available. To
extent lack of compliance is as to
a provision that can be waived by
Secretary or by Governor, those
waivers should suffice for County
Medical Services Program.
However, further analysis
required to assess whether
Governor has authority to waive
County Medical Services
Program rules.

Noncompliance with licensing standards,
for example, could be a basis for finding
a facility in breach of contract; possibly
resulting in termination of contract and/or
nonpayment for services.

Noncompliance
with law could
serve as basis for
individual to claim
no duty to pay for
services.

Also,
noncompliance
could serve as
basis for per se
liability claim in
event of mishap.
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State Agency
conducts a validation
survey for compliance
with the Conditions of
Participation.

42 CFR 488.10- Non-
accredited facilities
must undergo State
Agency survey for
compliance with
Conditions of
Participation.

42 CFR 489.53 - If
found out of
compliance [42 CFR
488.24] the facility can
be terminated by
Centers for Medicare
and Medicaid Services
— normally this is a 90-
day termination
process [during which
the facility may correct
compliance and retain
certification]; but in
case of “immediate

authority to waive
requirements during
national emergencies
[per 42 USC Section
1320b-5].

However, if the
Secretary were to
have waived
compliance with
Medicare Conditions
of Participation, such
that Medicare
Certification is not
withdrawn, then that
should suffice to meet
the certification
requirement for those
facilities that are
Medicare certified.

State waiver would be
necessary for state
licensing, or for
entities that are not
Medicare providers.

Health Plans/Health
Maintenance Organizations
Medicare + Choice
Health Maintenance
Organizations
Medi-Cal Managed Care
Preferred Provider
Organizations
Indemnity Insurers

County Medical
Services Program

Individuals
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jeopardy” this is
shortened to 23 days.
42 USC Section
1320b-5 — Secretary
authority to waive
requirements during
national emergencies.

County Medical
Services Program

Health Plans/Health
Maintenance Organizations
Medicare + Choice
Health Maintenance
Organizations
Medi-Cal Managed Care
Preferred Provider
Organizations
Indemnity Insurers

Individuals

When can a non-
qualified health facility
get paid?

I.  Special surge rules

42 CFR 424.103

Medicare pays for
emergency services in
nonparticipating
hospital.

Emergency defined at
42 CFR 424.101
(inpatient or outpatient
hospital services
necessary to prevent
death or serious
impairment of health
and, because of the
danger to life or
health, require use of
the most accessible

22 CCR 51207

A hospital not meeting
all the requirements
may be paid for
services furnished to
eligible beneficiaries
on an emergency
basis per 22 CCR
51056 — only until
such time as the
patient may be moved
safely to an institution
that meets the
requirements.

22 CCR 51056 — (a)
emergency services

Emergency services performed
inside California are County
Medical Services Program
benefit. Contract and non-
contract payment rates apply.

Emergency services performed
inside designated border-state
areas of Arizona, Nevada, and
Oregon are County Medical
Services Program benefits.
Contract and non-contract
payment rates apply.

Emergency services performed
outside of California and the
designated boarder states
[above] are not covered.

Health Plans/Health Maintenance
Organizations; Medicare + Choice
Health Maintenance Organizations;
Medi-Cal Managed Care

Services general limited to emergency,
as defined by regulation.

28 CCR 1300.67

(9)(2) Coverage and payment for out-of-
area emergencies or urgently needed
services involving enrollees shall be

provided on a reimbursement or fee-for-
service basis... [See above]

28 CCR 1300.71.4.

Emergency Medical Condition and Post-
Stabilization Responsibilities for

Individuals who
appear at the
hospital sign,
exceptin
emergency, a
conditions of
admission form
obligating them [or
other responsible
person] to pay for
services rendered.

In cases of
emergency, there
is generally
deemed an implied
contract to pay for
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hospital available and
equipped to furnish
those services).

42 CFR 424.105 —
determination of
emergency requires
(a) emergency exists
re patient’s condition;
(b) hospital qualified
emergency services
hospital; (c) hospital
substantially more
accessible from the
site of the emergency
than the nearest
participating hospital.

Issue to Address

Note: above
provisions relate to
patient emergencies,
not general state of
emergency.

mean services
required for alleviation
of severe pain, or
immediate diagnosis
and treatment of
unforeseen medical
conditions, which, if
not immediately
diagnosed and
treated, would lead to
disability or death.

(b) for purposes of
treating eligible aliens
— it means a medical
condition (including
emergency labor and
delivery) manifesting
itself by acute
symptoms of sufficient
severity, including
severe pain, such that
the absence of
immediate medical
attention could
reasonably be
expected to result in

County Medical
Services Program
[County Medical Services

Program Provider Operations
Manual, Emergency Services.]

Health Plans/Health
Maintenance Organizations
Medicare + Choice
Health Maintenance

Organizations
Medi-Cal Managed Care
Preferred Provider
Organizations
Indemnity Insurers

Medically Necessary Healthcare
Services.

The following rules set forth emergency
medical condition and post-stabilization
responsibilities for medically necessary
healthcare services after stabilization of
an emergency medical condition and until
an enrollee can be discharged or
transferred. These rules do not apply to a
specialized healthcare service plan
contract that does not provide for
medically necessary healthcare services
following stabilization of an emergency
condition.

(a) Prior to stabilization of an enrollee’s
emergency medical condition, or during
periods of destabilization (after
stabilization of an enrollee’s emergency
medical condition) when an enrollee
requires immediate medically necessary
healthcare services, a healthcare service
plan shall pay for all medically necessary
healthcare services rendered to an
enrollee.

(b) In the case when an enrollee is

Individuals
services rendered.

Additionally, the
hospital could sue
under a quantum
meruit claim for
the reasonable
value of services
rendered.
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Health Plans/Health
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Organizations
Medi-Cal Managed Care
Preferred Provider
County Medical Organizations
Issue to Address Medicare Services Program Indemnity Insurers Individuals
1. Special surge any of the following: stabilized but the healthcare provider

rules e placing the ot believes that the enrollee requires
placing the pt's additional medically necessary

42 USC Section i i :
1320b-5— S t _health In Serious healthcare services and may not be
ooaeary Jeopardy. discharged safely, the followi lies:
authority to waive ged safely, the following applies:
requirements during ® serious impairment (1) A healthcare service plan
national emergencies. to bodily functions. shall approve or disapprove a
e serious healthcare provider’s request for

authorization to provide
necessary post-stabilization
medical care within one half
hour of the request.

dysfunction of any
bodily organ or
part.

(2) If a healthcare service plan
fails to approve or disapprove a
healthcare provider’s request for
authorization to provide
necessary post-stabilization
medical care within one half-
hour of the request, the
necessary post-stabilization
medical care shall be deemed
authorized. Notwithstanding the
foregoing sentence, the
healthcare service plan shall
have the authority to disapprove
payment for (A) the delivery of
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Medicare + Choice

Health Maintenance
Organizations

Medi-Cal Managed Care

Preferred Provider

County Medical Organizations
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such necessary post-
stabilization medical care or (B)
the continuation of the delivery
of such care; provided, that the
healthcare service plan notifies
the provider prior to the
commencement of the delivery
of such care or during the
continuation of the delivery of
such care (in which case, the
plan shall not be obligated to
pay for the continuation of such
care from and after the time it
provides such notice to the
provider, subject to the
remaining provisions of this
paragraph) and in both cases
the disruption of such care
(taking into account the time
necessary to effect the
enrollee’s transfer or discharge)
does not have an adverse
impact upon the efficacy of such
care or the enrollee’s medical
condition.

California Department of Public Health
377



Reference Manual

Health Plans/Health
Maintenance Organizations

Medicare + Choice

Health Maintenance
Organizations

Medi-Cal Managed Care

Preferred Provider

County Medical Organizations
Issue to Address Medicare Services Program Indemnity Insurers Individuals

(3) Notwithstanding the
provisions of Subsection (b) of
this rule, a healthcare service
plan shall pay for all medically
necessary healthcare services
provided to an enrollee which
are necessary to maintain the
enrollee’s stabilized condition up
to the time that the healthcare
service plan effectuates the
enrollee’s transfer or the
enrollee is discharged.

(c) In the case where a plan denies the
request for authorization of
post-stabilization medical care and elects
to transfer an enrollee to another
healthcare provider, the following applies:

(1) When a healthcare service
plan responds to a healthcare
provider’s request for post-
stabilization medical care
authorization by informing the
provider of the plan’s decision to
transfer the enrollee to another
healthcare provider, the plan
shall effectuate the transfer of
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County Medical
Services Program

Health Plans/Health
Maintenance Organizations
Medicare + Choice
Health Maintenance
Organizations
Medi-Cal Managed Care
Preferred Provider
Organizations
Indemnity Insurers

the enrollee as soon as
possible.

(2) A healthcare service plan
shall pay for all medically
necessary healthcare services
provided to an enrollee to
maintain the enrollee’s stabilized
condition up to the time that the
healthcare service plan
effectuates the enrollee’s
transfer.

(d) All requests for authorizations, and all
responses to such requests for
authorizations, of post-stabilization
medically necessary healthcare services
shall be fully documented. All provision of
medically necessary healthcare services
shall be fully documented.
Documentation shall include, but not be
limited to, the date and time of the
request, the name of the healthcare
provider making the request, and the
name of the plan representative
responding to the request.

Individuals
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County Medical
Services Program

Health Plans/Health
Maintenance Organizations
Medicare + Choice
Health Maintenance
Organizations
Medi-Cal Managed Care
Preferred Provider
Organizations
Indemnity Insurers

Health Plans/Health Maintenance
Organizations; Medicare + Choice
Health Maintenance Organizations;
Medi-Cal Managed Care

28 CCR 1300.71(a)(3) “Reimbursement
of a Claim” means:

(C) For non-emergency services provided
by non-contracted providers to preferred
provider organization and point of service
enrollees: the amount set forth in the
enrollee’s Evidence of Coverage.

Medi-Cal Managed Care

Welfare and Institutions Code Section
14454, (a) The [Medi-Cal] prepaid health
plan shall be liable for all in-area and out-
of-area emergency services which are
required by the contract and rendered by
a nonprepaid health plan provider.
Payment for such services shall include
treatment of emergency conditions and
shall continue until such time as the
enrollee may be transferred to any
provider of the prepaid health plan.

Individuals
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Health Plans/Health
Maintenance Organizations
Medicare + Choice
Health Maintenance
Organizations
Medi-Cal Managed Care
Preferred Provider
Organizations
Indemnity Insurers

County Medical
Services Program

Preferred Provider Organizations

Depends on contract — typically higher
co-pay does not apply if use noncontract
providers in an emergency.

Indemnity Licensed providers should be
able to be reimbursed for all covered
services.

Individuals

What, if any, payment
rules apply to an
Alternate Care Site?

I.  Must the Alternate
Care Site be linked to
a licensed facility?

Il. Can an Alternate
Care Site be linked to
more than one
licensed facility?

42 USC Section
1320b-5 — Secretary
authority to waive
requirements during
national emergencies.

1. Mustthe
Alternate Care
Site be linked to a
licensed facility?

2. Can an Alternate
Care Site be
linked to more
than one licensed
facility?

22 CCR 51470(c) —
services provided by a
substitute provider
shall be considered to
have been provided
by the billing provider
if all the following
conditions are met:

® services provided
during temporary
absence of the
billing provider.

® substitute is also a
qualified Medi-Cal

No provisions found that could
be construed to address this.

No provisions found that could be
construed to address this.

Individual could
claim no duty to
pay for services in
unlicensed setting.
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No rules found —
probably need to rely
on general waiver.

provider.

® substitute has
agreement to
provide services in
provider's
absence; and not
to independently
bill for same
service.

® claim clearly
identifies provider.

Query: could above
provision be used for
Alternate Care Site?
Would a hospital that
is shut down due to
emergency qualify as
“temporarfilly
absence?

Health Plans/Health
Maintenance Organizations
Medicare + Choice
Health Maintenance
Organizations
Medi-Cal Managed Care
Preferred Provider
Organizations
Indemnity Insurers

County Medical
Services Program

Individuals

Are there special
provisions for sole
community hospitals?

42 USC Section
1395ww(d) and 42
CFR 412.90(a) and
412.92.

Nothing specific
located.

Nothing specific located. Nothing specific located.
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Hospital applies for
sole community
provider classification;
effective date is 30
days after Centers for
Medicare and
Medicaid approval;
this classification
entitles facility to
special payment rates
determined per 42
CFR 412.63.

There does not
appear to be provision
for retroactive
designation.

42 USC Section
1320b-5 — Secretary
authority to waive
requirements during
national emergencies
— may this be used to
permit retro sole

Health Plans/Health
Maintenance Organizations
Medicare + Choice
Health Maintenance
Organizations
Medi-Cal Managed Care
Preferred Provider
Organizations
Indemnity Insurers

County Medical
Services Program

Individuals
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Health Plans/Health
Maintenance Organizations
Medicare + Choice
Health Maintenance
Organizations
Medi-Cal Managed Care
Preferred Provider

County Medical Organizations
Issue to Address Medicare Services Program Indemnity Insurers Individuals
community provider
status?
Are there special 42 USC 1395ww(d) General rules should apply. General rules should apply. General rules
provisions for rural and 42 CFR 412.90(a) should apply.
facilities? and 412.92

412.90 — Centers for
Medicare and
Medicaid may adjust
payment rates due to
isolated location,
weather conditions,
travel conditions, or
absence of other
hospital services.

42 CFR 488.54 - Rural
hospitals found out of
compliance with one
or more conditions of
participation may
request a temporary
waiver of certain
conditions if waiver
would not jeopardize
or adversely affect
health and safety of
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patients; up to 1 year
retro.

42 CFR 488.56 —
Rural skilled nursing
facilities out of
compliance may
request temporary
waiver of 7-day
registered nurse or
Med Dir requirements.

Health Plans/Health
Maintenance Organizations
Medicare + Choice
Health Maintenance
Organizations
Medi-Cal Managed Care
Preferred Provider
Organizations
Indemnity Insurers

County Medical
Services Program

Individuals

Are there special
provisions for

Disproportionate Share

Hospital hospitals?

42 CFR 412.106 — this
is a payment
adjustment based on
actual numbers of
beds and Medicare
and Medicaid patients.
Non-acute care beds
are excluded. Thus if
a surge hospital has to
use nonacute care
beds for inpatients,
may need a waiver to
obtain appropriate
disproportionate share

42 CFR 412.106 — this
is an adjustment
based on actual
numbers of beds and
Medicare and
Medicaid patients.
Non-acute care beds
are excluded. Thus if
a surge hospital has
to use nonacute care
beds for inpatients,
may need a waiver to
obtain appropriate
disproportionate share

Nothing located. N/A

N/A
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hospital adjustment.

Issue to Address

42 USC Section
1320b-5 — Secretary
authority to waive
requirements during

national emergencies.

hospital adjustment.

42 USC Section
1320b-5 — Secretary
authority to waive
requirements during
national emergencies

22 CCR 51557 —
disproportionate share
payments paid in
accordance with the
State Plan.

Health Plans/Health
Maintenance Organizations
Medicare + Choice
Health Maintenance

Organizations
Medi-Cal Managed Care
Preferred Provider
Organizations
Indemnity Insurers

County Medical

Services Program Individuals

42 USC Section
1395ww(d), and 42

Are there special
provisions for Critical

Nothing specific located. N/A N/A

and 42 CFR 412.96.

Centers for Medicare
and Medicaid may

Referral Centers

Access Hospitals CFR 413.70
Are there special 42 USC N/A N/A
provisions for Rural Section1395ww(d),
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Health Plans/Health
Maintenance Organizations

Medicare + Choice

Health Maintenance
Organizations

Medi-Cal Managed Care

Preferred Provider

County Medical Organizations
Issue to Address Medicare Services Program Indemnity Insurers Individuals

adjust the payment
rate for hospitals with
at least 275 beds and
at least 50% of its
Medicare patients are
referred from other
hospitals and at least
60% of the hospital's
Medicare patients live
more than 25 miles
from the hospital [or
other alternative
criteria re case mix,
discharges, or medical

staff].
Surge may change
eligibility for this

status.
Are there special 42 USC Section N/A N/A N/A
provisions for Medicare- | 1395ww(d), and 42
Dependent Hospitals CFR 412.90(j) and

412.108 —this is a
payment adjustment
for small rural
hospitals who are not
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sole community
providers whose
patient base is at least
60% Medicare. This is
based on a calculation
using discharges from
acute care and swing
beds, but not from
other non-prospective
payment system units
of the hospital. If a
Medicare-Dependent
Hospital needs to use
nonacute/

nonswing beds, may
need a waiver to
obtain appropriate
disproportionate share
hospital adjustment.

County Medical
Services Program

Health Plans/Health
Maintenance Organizations
Medicare + Choice
Health Maintenance
Organizations
Medi-Cal Managed Care
Preferred Provider
Organizations
Indemnity Insurers

Individuals

What are
reimbursement rules for
out of state facilities?

Since Medicare is a
federal program,
Medicare beneficiaries
who are not enrolled
in Medicare+Choice
programs should be
able receive services

22 CCR 51006 —
Medi-Cal pays for
necessary out-of-state
medical care in
following
circumstances:

Emergency services performed
inside designated border-state
areas of Arizona, Nevada, and
Oregon are County Medical
Services Program benefits.
Contract and non-contract

Health Plans/Health Maintenance
Organizations Medi-Cal Managed Care

Plan out of network provisions would
apply.
Medicare + Choice Health

Individual
obligation to pay
for care rendered
would apply out-of-
state.

Also, to extent out-
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in any state and same
rules as for in-state
facilities should apply.

emergency arises
from accident,
injury, or iliness; or

where individual
health would be
endangered if care
were postponed
until feasible for pt
to return to
California; or

where individual
health would be
endangered if pt
undertook return
travel to California;
or

when customary
practice in border
communities for
residents to use
medical resources
in adjacent areas
outside the State;
or

County Medical
Services Program
payment rates apply.

[Blue Cross County Medical
Services Program Provider
Operations Manual, Emergency
Services]

Health Plans/Health
Maintenance Organizations
Medicare + Choice
Health Maintenance

Organizations
Medi-Cal Managed Care
Preferred Provider
Organizations
Indemnity Insurers
Maintenance Organizations

Plan out of network provisions would
apply.
Medi-Cal Managed Care

Plan out of network provisions would
apply.
Preferred Provider Organizations

Plan out of network provisions may result
in higher co-payments.

Indemnity Insurers

Regular indemnity insurance benefits
should apply.

Individuals

of-state care is not

a covered benefit,
individuals who
have third party
coverage for
healthcare may
incur individual
responsibility for
[noncovered]
services rendered.
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® when an out-of-
state treatment
plan has been
authorized — and
only when
proposed
treatment is not
available from in-
state resources.

Prior authorization
required for all out-of-
state services except
in emergency (per 22
CCR 51056) or where
it is customary to go
out of state.

County Medical
Services Program

Health Plans/Health
Maintenance Organizations
Medicare + Choice
Health Maintenance
Organizations
Medi-Cal Managed Care
Preferred Provider
Organizations
Indemnity Insurers

Individuals

Are foreign facilities
eligible for
reimbursement?

42 CFR 413.74 and
section 1814(f) of the
Act — payment for the
reasonable cost of
emergency and
nonemergency
inpatient hospital
services — may only
be paid to hospitals in

22 CCR 51006 — no
services are covered
outside of the US,
except for emergency
services requiring
hospitalization in
Canada or Mexico.

Not covered.

[Blue Cross County Medical
Services Program Provider
Operations Manual, Emergency
Services.]

Nothing specific located — would depend
on the plan or insurance contract.

Individuals would
likely be financially
responsibility for
foreign healthcare
services.
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Canada and Mexico.

County Medical

Services Program

Health Plans/Health
Maintenance Organizations
Medicare + Choice
Health Maintenance
Organizations
Medi-Cal Managed Care
Preferred Provider
Organizations

Indemnity Insurers Individuals

What are the
reimbursement
requirements for
Religious Nonmedical
Healthcare Institutions?

42 CFR 403.720
Religious Nonmedical
Healthcare Institutions
must:

® meet conditions of
participation for
religious
nonmedical
healthcare
institutions at 42
CFR 403.730 to
403.746.

® entering into a
provider
agreement per 42
CFR 489 - for
payment purposes
RNCHI is
classified as an
extended care
hospital.

® beneficiaries must
elect treatment by

22 CCR 51207(c) —
Hospitals operated by
First Church of Christ
Scientist, Boston,
Mass. are eligible to
participate if they
conform to
governmental
requirements re
housing, fire
protection, safety, and
sanitation.

22 CCR 51312 —
Prayer or spiritual
healing services are
limited to those
allowed under Title 18
of the Social Security
Act (Medicare).

Nothing specific located.

Individuals who
appear at the
facility sign, except
in emergency, a
conditions of
admission form
obligating them [or
other responsible
person] to pay for
services rendered.

Nothing specific located.

In cases of
emergency, there
is generally
deemed an implied
contract to pay for
services rendered.

Additionally, the
facility could sue
under a quantum
meruit claim for
the reasonable
value of services
rendered.
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Health Plans/Health
Maintenance Organizations
Medicare + Choice
Health Maintenance
Organizations
Medi-Cal Managed Care
Preferred Provider

County Medical Organizations
Issue to Address Medicare Services Program Indemnity Insurers Individuals

religious

nonmedical

healthcare

institutions per 42

CFR 403.724.
What are the Essentially the same Essentially the same Not covered. Essentially the same analysis as for Individuals with
reimbursement analysis as for analysis as for [Blue Cross County Medical hospitals. available Medicare
requirements for Skilled hospitals. hospitals. Services Program Provider benefits, Med-Cal

benefits or private
insurance are
liable for the cost
of skilled nursing
facility care.

Nursing Facilities? Operations Manual, Emergency

Services.]

Clinic Funding
General Overview

California has the
following categories of
licensed clinics:

community clinic
free clinic
surgical clinic
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Health Plans/Health
Maintenance Organizations
Medicare + Choice
Health Maintenance
Organizations
Medi-Cal Managed Care
Preferred Provider
County Medical Organizations
Issue to Address Medicare Services Program Indemnity Insurers Individuals
chronic dialysis clinic

rehabilitation clinic
alternative birth center
psychology clinic

Additionally, California
permits other clinics to
operate without a license:

® surgery clinics
operated as part of a
MD’s office

® clinic’s operated by
US government

® clinics operated by
Indian tribes

® clinics operated by
[medical schools or
other learning
institutions]

® physician clinics

® student clinics

® nonprofit speech and
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hearing centers

® diagnostic imaging
and magnetic
resonance imaging
clinics

® medical foundations

® community mental
health center

® and a few other
unique categories of
clinics

Reference Manual

Medicare

Health Plans/Health
Maintenance Organizations
Medicare + Choice
Health Maintenance
Organizations
Medi-Cal Managed Care
Preferred Provider
Organizations
Indemnity Insurers

County Medical
Services Program

Individuals

How does clinic qualify
to get paid?

I.  Retroactive
payment?

Il.  Special surge rules

Provider must enroll in
Medicare program.
For some services,
Conditions of
Participation apply.

2. Special surge
rules?

42 USC 1320b-5 —
Secretary authority to
waive requirements

22 CCR 51000.30 —
Provider enrollee must
meet Standards of
Participation in
Welfare and
Institutions Code
Section 14000,
Chapter 7 and
Welfare and
Institutions Code
Section 14200,
Chapter 8, and be

See above for health facilities.

See above for health facilities.

See above for
health facilities.
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Health Plans/Health
Maintenance Organizations
Medicare + Choice
Health Maintenance

Organizations
Medi-Cal Managed Care
Preferred Provider
County Medical Organizations
Issue to Address Medicare Services Program Indemnity Insurers Individuals

during national certified by Division of

emergencies. Health Care Services
as a Medical provider
as a:

® Clinic licensed (or
exempt) per
Health and Safety
Code Section
1200.

[or] complete an
application per 22
CCR 51000.35 and
51000.45.

[Note: despite wording
of regulations, Medi-
Cal requires provider
enrollment
applications for all
provider applicants,
including those
enrolled in Medicare.]

22 CCR 51000.45 -
Also must enter into a
Medical Provider
Agreement — Division
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of Health Care
Services 6208.

County Medical
Services Program

Health Plans/Health
Maintenance Organizations
Medicare + Choice
Health Maintenance
Organizations
Medi-Cal Managed Care
Preferred Provider
Organizations
Indemnity Insurers

Individuals

What happens when a
qualified clinic is not in
compliance due to
surge?

42 USC Section
1320b-5 — Secretary
authority to waive
requirements during

national emergencies.

Same analysis as for
health facilities.

Same analysis as for health
facilities.

Same analysis as for health facilities.

Same analysis as
for health facilities.

When can a non-
qualified clinic get
paid?

I.  Special surge rules?

Since clinics are
unlikely to be
providing emergency
services, anticipate
that an unqualified
clinic could not get
paid.

Since clinics are
unlikely to be
providing emergency
services, anticipate
that an unqualified
clinic could not get
paid.

Since clinics are unlikely to be
providing emergency services,
anticipate that an unqualified
clinic could not get paid.

Health Plans/Health Maintenance
Organizations; Medicare + Choice
Health Maintenance Organizations;
Medi-Cal Managed Care

Since clinics are unlikely to be providing
emergency services, anticipate that an
unqualified clinic could not get paid.

Preferred Provider Organizations

Payment would depend on plan contract;
generally expect lower plan payment for
non-preferred provider organization

Same analysis as
for health facilities.
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County Medical
Services Program

Health Plans/Health
Maintenance Organizations
Medicare + Choice
Health Maintenance
Organizations
Medi-Cal Managed Care
Preferred Provider
Organizations
Indemnity Insurers

provider.

Indemnity Insurers

Should not affect patient’s right to be
reimbursed for services that are insured
benefits.

Individuals

What are
reimbursement
requirements for Rural
Health Clinics?

42 CFR 405.2402 —
Rural Health Clinics
must be certified by
State Agency and
accepted by the
Secretary; Centers for
Medicare and
Medicaid and Rural
Health Center enter
into 1 year agreement,
renewable annually by
mutual consent.

42 CFR 405.2403 —
RHC must comply
with Conditions of
Participation at 42
CFR 481.

22 CCR 51211.5 -
Standards for
Participation

a) Each rural health
clinic shall:

(1) Be licensed or
exempt from licensure
(2) Be located in a
rural shortage area at
the time of initial
certification [or other
area previously
certified as rural].

(3) Be certified and
continue to meet the
standards for
certification as a rural
health clinic
established by the
Secretary,
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Department of Health
and Human Services.
(4) Provide that a
physician or
nonphysician medical
practitioner be
available to furnish
patient care services
at all hours of clinic
operation. A
nonphysician medical
practitioner shall be
available to furnish
patient care services
at least 60 percent of
the hours of clinic
operation.

(5) Execute a provider
participation
agreement with the
Director containing,
but not limited to, the
following provisions:

22 CCR 51003 —rural
health centers are not
subject to treatment

Health Plans/Health
Maintenance Organizations
Medicare + Choice
Health Maintenance
Organizations
Medi-Cal Managed Care
Preferred Provider
Organizations
Indemnity Insurers

County Medical
Services Program

Individuals

California Department of Public Health

398



Issue to Address

Reference Manual

Medicare

authorization request.

Health Plans/Health
Maintenance Organizations
Medicare + Choice
Health Maintenance
Organizations
Medi-Cal Managed Care
Preferred Provider
Organizations
Indemnity Insurers

County Medical
Services Program

Individuals

What are the
reimbursement
requirements for
Federally Qualified
Health Centers?

42 CFR 405.2430 —
Must meet
requirements of 42
CFR 405.2401(b) and
be recommended by
Public Health Service;
and 42 CFR 405.2434
must enter into
agreement with
Centers for Medicare
and Medicaid
Services.

Effective date of
agreement is date
Centers for Medicare
and Medicaid Services
accepts the signed
agreement assuring
compliance.

42 CFR 405.2436 -
Federally Qualified
Health Centers may
be terminated if fail to

22 CCR 51003 —
Federally Qualified
Health Centers are
not subject to
treatment

authorization request.
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meet requirements.

Health Plans/Health
Maintenance Organizations
Medicare + Choice
Health Maintenance
Organizations
Medi-Cal Managed Care
Preferred Provider
Organizations
Indemnity Insurers

County Medical
Services Program

Individuals

What are the
reimbursement
requirements for
Physicians?

Physicians are paid
out of the Medicare
Trust Fund, Part B.

Payment is based on
Resource-Based
Relative Value Scale
& Fee Schedules.

How does Physician
qualify to get paid?

I.  Retroactive
qualification

Il. Special surge rules?

42 USC Section
1395u (h) — Physician
enters into
participating physician
agreement with
Secretary to accept
payment on
assignment basis for
all items and services
provided during that
year.

Participating
physicians must be
licensed or otherwise
authorized to provide
services in

Physicians must contract with the
Blue Cross County Medical
Services Program Provider
Network.

1. Retroactivity?
Nothing located.

2. Special surge rules?
Nothing located.
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accordance with State
law.

Physician must enroll
by completing a form
Centers for Medicare
and Medicaid Services
855B.

Retroactivity and
Special surge rules

42 USC Section
1320b-5 — Secretary
authority to waive
requirements during
national emergencies.

Health Plans/Health
Maintenance Organizations
Medicare + Choice
Health Maintenance
Organizations
Medi-Cal Managed Care
Preferred Provider
Organizations
Indemnity Insurers

County Medical
Services Program

Individuals

What if qualified
Physician is not in
compliance due to
surge?

42 USC Section
1320b-5 — Secretary
authority to waive
requirements during
national emergencies.
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When can a non-
qualified Physician get
paid?

I.  Special surge rules

Reference Manual

Medicare

Centers for Medicare
and Medicaid
Publication 100-4 —
nonparticipating
providers’ fee
schedule may not
exceed 95% of
[payment to
participating providers]
— this is to be factored
with the “limiting
charge” rule at 42
CFR 414.48(b) which
says that
nonparticipating
providers may not be
paid more than 115%
of the fee schedule >
limiting charge is
109.25% of the
participating fee
schedule amount.

Health Plans/Health
Maintenance Organizations
Medicare + Choice
Health Maintenance
Organizations
Medi-Cal Managed Care
Preferred Provider
Organizations
Indemnity Insurers

County Medical
Services Program

Individuals
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1. Special surge
rules?

42 USC Section
1320b-5 — Secretary
authority to waive
requirements during
national emergencies.

Health Plans/Health
Maintenance Organizations
Medicare + Choice
Health Maintenance
Organizations
Medi-Cal Managed Care
Preferred Provider
Organizations
Indemnity Insurers

County Medical
Services Program

Individuals

How does Supplier
qualify to get paid?

.  Retroactive
gualification

Il.  Special surge rules

Suppliers are paid out
of the Medicare Trust
Fund, Part B, for their
reasonable charges.

42 USC Section
1395u (h) — Supplier
enters into
participating supplier
agreement with
Secretary to accept
payment on
assignment basis for
all items and services
provided during that
year.

22 CCR 51320 —
Medical supplies
covered when
prescribe by licensed
practitioner.

22 CCR 51321(c)(6) —
rendering provider
must have Medi-Cal
provider number.

22 CCR 51323 —
medical transportation
and ambulance
services — for lowest
cost type of medical
transport that is
adequate and
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1. Retroactivity?

2. Special surge
rules

42 USC Section
1320b-5 — Secretary
authority to waive
requirements during

national emergencies.

available — to nearest
facility capable of
meeting pt's medical
needs.

Health Plans/Health
Maintenance Organizations
Medicare + Choice
Health Maintenance
Organizations
Medi-Cal Managed Care
Preferred Provider
Organizations
Indemnity Insurers

County Medical
Services Program

Individuals

What if qualified
Supplieris not in
compliance due to
surge?

42 USC Section
1320b-5 — Secretary
authority to waive
requirements during

national emergencies.

When can a non-
qualified Supplier get
paid?

I.  Special surge rules

1. Special surge
rules

42 USC Section
1320b-5 — Secretary
authority to waive
requirements during

national emergencies.
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I.  End Stage Renal
Disease

Reference Manual

Medicare

1. End Stage Renal
Disease

42 CFR 405.2110 -
Centers for Medicare
and Medicaid Services
designates end stage
renal disease
networks of facilities.

End stage renal
disease facilities must
meet end stage renal
disease conditions of
participation (42 CFR
405.2130 — 405.2171).

County Medical
Services Program

1. End Stage Renal
Disease

22 CCR 51218 —
Renal Dialysis Center,
Community
Hemodialysis Units,
Renal
Homotransplantation
Center standards.

Health Plans/Health
Maintenance Organizations
Medicare + Choice
Health Maintenance
Organizations
Medi-Cal Managed Care
Preferred Provider
Organizations
Indemnity Insurers

Individuals

What are the
reimbursement
requirements for
Pharmacy Benefits?

Seniors may enroll in
Medicare Part D for
payment of
prescription drug
costs. The amount of
the benefit depends
on the particular plan
chosen by the
enrollee.

22 CCR 51313 -
Drugs on Medi-Cal list
of Contract Drugs are
covered when
prescribed by a
licensed practitioner;
not to exceed 100 day
supply (with
exceptions).

Drugs not on List

Health Plans/Health Maintenance
Organizations

Most health plans provide a prescription
drug benefit. Generally a patient co-
payment is required.

Medi-Cal Managed Care

Most preferred provider organization
plans provide for lower co-pays with
participating providers and/or generic
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require prior
authorization.

Drugs in skilled
nursing facilities,
intermediate care
facilities, and other
settings subject to
additional
requirements.

Drugs in hospital
acute or extended
care and discharge
medications [10-day
supply] are covered
per hospital formulary.

22 CCR 51313.3 -
limitation on coverage
of drugs.

County Medical
Services Program

Health Plans/Health
Maintenance Organizations
Medicare + Choice
Health Maintenance
Organizations
Medi-Cal Managed Care
Preferred Provider
Organizations
Indemnity Insurers
drugs
Preferred Provider Organizations
Depends on Insurance Policy.

Individuals

What are the general
enrollment
requirements for
Beneficiaries
[Patients]?

Medicare beneficiaries
may Individuals enroll
for

® Part A benefits
[hospital, skilled
nursing facilities,

Medi-Cal beneficiaries
must Individuals Enroll
based on categorical

need or medical need.

Mandatory services
for categorically needy
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Home Health,
Hospice]

® Part B benefits
[outpatient]

® Part C benefits
[Medicare +
Choice]

® Part D benefits
[Pharmacy]

Monthly premiums
may be assessed,
based on income.

Deductibles and co-
insurance may apply.

include [in relevant
part]

® inpatient/outpatient
hospital

® physician
® nursing facility
® home health

® Rural health Clinic
and Federally
Qualified Health
Clinic.

County Medical
Services Program

Health Plans/Health
Maintenance Organizations
Medicare + Choice
Health Maintenance
Organizations
Medi-Cal Managed Care
Preferred Provider
Organizations
Indemnity Insurers

Individuals

How does a patient
qualify to get paid?

.  Retro?

Il. Special surge rules?

42 CFR 410.10 -
Automatic enrollment
in Part A if (i) entitled
to Part B [Social
Security, Railroad
Retirement Act
retirement or disability,
or end stage renal
disease], unless

To enroll individuals
must meet both
financial and
categorical
requirements.
Financial eligibility
requires income and
resources below a
certain level. Eligible

Patient must meet eligibility
standards established by the
[County Medical Services
Program Governing
Board/counties?] Detailed
standards are set out on the
County Medical Services
Program Eligibility Manual
available on County Medical

Health Plans/Health Maintenance
Organizations

Plan contract between enrollee [or family
member] and payer.

Medicare + Choice Health
Maintenance Organizations

42 USC Section 1395w-21(a)(1)(B) M-
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decline coverage; (ii)
has attained age 65
and is a citizen or
lawfully admitted alien;
(iii) has received
disability benefits for
25 months.

Part B is optional and
must be paid for
separately by
beneficiaries through
monthly premiums.
Persons who are not
automatically entitled
to Medicare can enroll
in the program
voluntarily if they pay
the monthly Part A
premium and also
enroll in Part B, [2007
CCH Medicare and
Medicaid Benefits].

Inpatient hospital
coverage expires after
90 days of benefits
per spell of iliness [+

categories include:
families and children;
aged, blind, or
disabled; and
pregnant women.
These are referred to
as “categorically
needy.”

Also individuals who
are “medically needy.”

(@) Retroactive
enrollment

Yes, subject to
establishing eligibility
as of requested date
of enroliment.

County Medical
Services Program

Services Program website
www.County Medical Services
Programcounties.org.

a) Retroactive enrollment

No retroactive enrollment.
County Medical Services
Program Eligibility Manual § 3-
015.

Health Plans/Health
Maintenance Organizations
Medicare + Choice
Health Maintenance

Organizations
Medi-Cal Managed Care
Preferred Provider
Organizations
Indemnity Insurers
Care beneficiary elects M+C enroliment.

Preferred Provider Organization

Preferred provider organization contract
between enrollee [or family member] and
preferred provider organization plan.

Indemnity Insurers

Insurance contract between insured [or
family member] and indemnity insurer.

28 CCR 1300.67

(9)(1) Emergency healthcare services
which shall be available and accessible
to enrollees on a twenty-four hour a day,
seven days a week, basis within the
healthcare service plan area. Emergency
healthcare services shall include
ambulance services for the area served
by the plan to transport the enrollee to
the nearest twenty-four hour emergency
facility with physician coverage,
designated by the Healthcare Service
Plan.

(2) Coverage and payment for out-of-
area emergencies or urgently needed
services involving enrollees shall be

Individuals
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Maintenance Organizations
Medicare + Choice

Health Maintenance

Organizations
Medi-Cal Managed Care
Preferred Provider
County Medical Organizations
Issue to Address Medicare Services Program Indemnity Insurers Individuals

60 lifetime reserve provided on a reimbursement or fee-for-
days]. service basis and instructions to
Beneficiaries must pay enrollees must be clear regarding

a separate inpatient procedure; to be foIIovyed in securing
hospital deductible for such services or _beneflt_s. Emergency
each spell of illness services defmed in s?ctlon 1317.1
[$992 in 2007]; co- mchde a:ctlve labor. Urgently needed
payment for nursing services” are those services necessary to
home stays is prevent serious deterioration of the

$124/day for the 21 health of an_enrolle(_a,_resulting from_ an
thru 1000 day]. unforeseen illness, injury, or complication
] of an existing condition, including
Requirement for Part pregnancy, for which treatment cannot be
A premium depends delayed until the enrollee returns to the
on Medicare-covered plan’s service area. “Urgently needed
emp_lc_)ym_ent services” includes maternity services
qualification. There necessary to prevent serious
may be a 10% ) deterioration of the health of the enrollee
surqharge depending or the enrollee’s fetus, based on the
on time of enroliment. enrollee’s reasonable belief that she has
Part B generally a pregnancy-related condition for which
requires a 20% co- treatment cannot be delayed until the
charge. enrollee returns to the plan’s service
area.
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Medicare

1. Retroactive
enrollment?

Yes, subject to
establishing eligibility
as of requested date
of enroliment.

Health Plans/Health
Maintenance Organizations
Medicare + Choice
Health Maintenance
Organizations
Medi-Cal Managed Care
Preferred Provider
Organizations
Indemnity Insurers

County Medical
Services Program

Individuals

Other funding source/provisions

Disaster relief

42 USC Section
5195b — Director
may make financial
contributions to
States for State and
local emergency
preparedness
personnel and
administrative
expenses — up to %
of total cost.

42 USC Section
5195b — Director may
make financial
contributions to States
for State and local
emergency
preparedness
personnel and
administrative
expenses — up to ¥z of
total cost.

www.homeland.ca.gov/pdf/
CDHSLOCALASSISTANCE

SUMMARYPAGES.pdf
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3.9 Populations Rights

Issue to Address

Current Applicable

Current Compliance

Analysis

Population Care — Resource
Allocation

Legislation, Statute, Law

Health and Safety Code Section
1317

Requirements

I.  Health and Safety Code Section 1317

Emergency services and care shall be provided to any
person requesting the services or care, or for whom
services or care is requested, for any condition in
which the person is in danger of loss of life, or serious
injury or iliness, at any health facility licensed under
this chapter that maintains and operates an emergency
department to provide emergency services to the
public when the health facility has appropriate facilities
and qualified personnel available to provide the
services or care.

If hospital does not maintain an emergency department
and is not Medicare participating must (1) exercise
reasonable care to determine whether an emergency
exists; (2) direct the person to a nearby facility that can
render the needed services; and (3) assist, including
transportation, in every reasonable way under the
circumstances.

No discrimination in provision of emergency services
based on or affected by, race, ethnicity, religion,
national origin, citizenship, age, sex, preexisting
medical condition, physical or mental handicap,
insurance status, economic status, or ability to
pay...except in circumstances such as age, sex,
preexisting medical condition, or physical or mental
handicap is medically significant to the provision of
appropriate medical care.

I.  Government Code Section 8571.
Governor’s authority to waive a
“regulatory statute.”

During a state of war emergency or a state of
emergency the Governor may suspend any
regulatory statute, or statute prescribing the
procedure for conduct of state business, or the
orders, rules, or regulations of any state
agency, including subdivision (d) of
Unemployment Insurance Code Section 1253,
where the Governor determines and declares
that strict compliance with any statute, order,
rule, or regulation would in any way prevent,
hinder, or delay the mitigation of the effects of
the emergency.

California Department of Public Health

411




Reference Manual

Issue to Address Current Applicable

Legislation, Statute, Law

Current Compliance
Requirements

Analysis

Il.  Emergency Medical Treatment
and Active Labor Act — 42 USC
Section1395dd(e)(1); 42 CFR
489.24(b)

IIl. Emergency Medical Treatment and Active
Labor Act — 42 USC Section1395dd(e)(1); 42
CFR 489.24(b)

A Medicare participating hospital that maintains a
dedicated emergency department must provide
medical screening exam and stabilizing treatment or
appropriate transfer. [Extensive rules relating to
screening exam and appropriate transfer;
responsibilities of hospitals with specialized capabilities
or facilities — e.g., burn, trauma, neonatal, regional
referral, etc.].

Il. 42 USC Section 1320b-5. Secretary
Health and Human Services authority to
waive Medicare certification
requirements.

To the extent necessary to accomplish the
purpose specified in subsection (a) of this
section, the Secretary is authorized, subject to
the provisions of this section, to temporarily
waive or modify application of, with respect to
healthcare items and services furnished by a
healthcare provider (or classes of healthcare
providers) in any emergency area (or portion of
such an area) during any portion of an
emergency period, the requirements of
subchapters XVIII, XIX or XXI of this chapter,
or any regulation thereunder (and the
requirements of this subchapter other than this
section, and regulations, and regulations
thereunder, insofar as they relate to such
subchapters), pertaining to:

sanctions under 42 USC Section 1395dd
(relating to examination and treatment for
emergency medical conditions and women in
labor) for a transfer of an individual who has
not been stabilized in violation of subsection (c)
of this section if the transfer arises out of the
circumstances of the emergency.
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Issue to Address

Current Applicable
Legislation, Statute, Law

Il.  Civil Code Section 51-53

Current Compliance
Requirements
Ill. Civil Code Section 51-53

Prohibits discrimination by any business, including one
that provides medical services, on basis of sex, race,
color, religion, ancestry, national origin, disability,
medical condition, marital status or sexual orientation.

Analysis

Il.  Civil Code Section 51-53

May be waived per Government Code Section
8571.

Patient Confidentiality and
Patient Rights

I.  HIPAA — 45 CFR 160 and 164

Il.  Confidentiality of Medical
Information Act — Civil Code
Section 56.

I.  HIPAA — 45 CFR 160 and 164

General Summary: Protected Health Information may
only be disclosed with patient consent, except as
required for treatment, payment, or healthcare
operations. Extensive regulations regarding Notice of
Privacy Practices, permitted disclosures, business
associate agreement requirements, security of
personal health information.

Il. Confidentiality of Medical Information Act —
Civil Code Section 56.

General Summary: No provider of healthcare,
healthcare service plan, or contractor shall disclose
medical information regarding a patient, except as
follows: [list of mandatory disclosure circumstances
including court order, administrative adjudication,
subpoena, arbitrator order, search warrant, patient
consent, coroner; and permissive disclosure including
among healthcare providers, plans, and contractors for
diagnosis or treatment of patient, for payment
purposes, billing and claims management, peer review
committees, licensing or accrediting bodies, public
agencies, etc.]

I.  HIPAA — 45 CFR 160 and 164

42 USC Section 1320b-5. Secretary Health and
Human Services authority to waive Medicare
certification requirements.

Il.  Confidentiality of Medical Information
Act — Civil Code Section 56.

May be waived per Government Code Section
8571.
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Issue to Address

Current Applicable

Current Compliance

Analysis

Legislation, Statute, Law

Patient Rights 22 CCR 70707
[hospitals] and 72527 [skilled
nursing facilities]

Requirements

Ill. Patient Rights 22 CCR 70707 [hospitals] and
72527 [skilled nursing facilities]

(a) Hospitals and medical staffs shall adopt a written
policy on patients’ rights. (b) A list of these patients’
rights shall be posted in both Spanish and English in
appropriate places within the hospital so that such
rights may be read by patients. This list shall include
but not be limited to the patients’ rights to: (1) Exercise
these rights without regard to sex, economic status,
educational background, race, color, religion, ancestry,
national origin, sexual orientation or marital status, or
the source of payment for care. (2) Considerate and
respectful care. (3) Knowledge of the name of the
physician who has primary responsibility for
coordinating the care and the names and professional
relationships of other physicians and nonphysicians
who will see the patient. (4) Receive information about
the illness, the course of treatment and prospects for
recovery in terms that the patient can understand. (5)
Receive as much information about any proposed
treatment or procedure as the patient may need in
order to give informed consent or to refuse this course
of treatment. Except in emergencies, this information
shall include a description of the procedure or
treatment, the medically significant risks involved in
this treatment, alternate courses of treatment or
nontreatment and the risks involved in each and to
know the name of the person who will carry out the
procedure or treatment. (6) Participate actively in
decisions regarding medical care. To the extent
permitted by law, this includes the right to refuse
treatment. (7) Full consideration of privacy concerning
the medical care program. Case discussion,
consultation, examination and treatment are

Ill. Patient Rights 22 CCR 70707 [hospitals]
and 72527 [skilled nursing facilities]

May be waived per Government Code Section
8571.

Patients’ Rights: Patients are afforded certain
rights. Under this regulation, hospitals and
medical staffs are required to adopt a written
policy on patient rights and post those patient
rights within the hospital. Hospitals are
required pursuant to this regulation, to post the
patient rights. As it relates to informed
consent, they have the right to as much
information as they need in order to give
informed consent. There is an exception to
informed consent in an emergency, meaning
the patient is experiencing an emergency
medical condition and there is insufficient time
to undergo the process of obtaining informed
consent without causing additional harm or
death. Itis unlikely that the Governor would
waive the requirement to obtain informed
consent by order, however in the event of a
catastrophic disaster, if a patient is
experiencing an emergency medical condition,
the obligation to obtain informed consent is not
required to treat that emergency medical
condition. Caution should be used, however, to
limit treatment without consent to the
emergency condition of the patient. Once
stable, all consent requirements apply. In the
event the intervention is minor (e.g., a flu
injection) simple consent may suffice. Simple
consent applies if a relatively low risk
intervention (i.e., a shot) and the patient knows
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Current Applicable
Legislation, Statute, Law

Current Compliance
Requirements

confidential and should be conducted discreetly. The
patient has the right to be advised as to the reason for
the presence of any individual. (8) Confidential
treatment of all communications and records pertaining
to the care and the stay in the hospital. Written
permission shall be obtained before the medical
records can be made available to anyone not directly
concerned with the care. (9) Reasonable responses to
any reasonable requests made for service. (10) Leave
the hospital even against the advice of physicians.

(11) Reasonable continuity of care and to know in
advance the time and location of appointment as well
as the identity of persons providing the care. (12) Be
advised if hospital/personal physician proposes to
engage in or perform human experimentation affecting
care or treatment. The patient has the right to refuse to
participate in such research projects. (13) Be informed
of continuing healthcare requirements following
discharge from the hospital. (14) Examine and receive
an explanation of the bill regardless of source of
payment. (15) Know which hospital rules and policies
apply to the patient’'s conduct while a patient. (16)
Have all patients’ rights apply to the person who may
have legal responsibility to make decisions regarding
medical care on behalf of the patient. (17) Designate
visitors of his/her choosing, if the patient has decision-
making capacity, whether or not the visitor is related by
blood or marriage, unless: (A) No visitors are allowed.
(B) The facility reasonably determines that the
presence of a particular visitor would endanger the
health or safety of a patient, a member of the health
facility staff, or other visitor to the health facility, or
would significantly disrupt the operations of the facility.
(C) The patient has indicated to the health facility staff
that the patient no longer wants this person to visit.
(18) Have the patient’s wishes considered for purposes

Analysis

they are going to get a shot but do not object.
Consent is a complicated subject and if in
doubt, do what is possible to inform, advise of
options and potential risks, and document the
circumstances.
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Issue to Address Current Applicable

Legislation, Statute, Law

IV. Welfare and Institutions Code
Section 5325 — mental health
patient rights

Current Compliance
Requirements

of determining who may visit if the patient lacks
decision-making capacity and to have the method of
that consideration disclosed in the hospital policy on
visitation. At a minimum, the hospital shall include any
person living in the household. (19) This section may
not be construed to prohibit a health facility from
otherwise establishing reasonable restrictions upon
visitation, including restrictions upon the hours of
visitation and number of visitors. (c) A procedure shall
be established whereby patient complaints are
forwarded to the hospital administration for appropriate
response. (d) All hospital personnel shall observe
these patients’ rights.

IV. Welfare and Institutions Code Section 5325 —
mental health patient rights

Each person involuntarily detained for evaluation or
treatment under provisions of this part, each person
admitted as a voluntary patient for psychiatric
evaluation or treatment to any health facility, as
defined in Health and Safety Code Section 1250, in
which psychiatric evaluation or treatment is offered,
and each mentally retarded person committed to a
state hospital pursuant to Article 5 (commencing with
Health and Safety Code Section 6500, Division 6, Part
2, Chapter 2, Article 5 shall have the following rights, a
list of which shall be prominently posted in the
predominant languages of the community and
explained in a language or modality accessible to the
patient in all facilities providing such services and
otherwise brought to his or her attention by such
additional means as the Director of Mental Health may
designate by regulation: (a) To wear his or her own
clothes; to keep and use his or her own personal
possessions including his or her toilet articles; and to

Analysis

IV. Welfare and Institutions Code
Section 5325 — mental health patient
rights

May be waived per Government Code Section
8571. [some of these may be constitutionally-
based rights.]
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Issue to Address Current Applicable Current Compliance Analysis

Legislation, Statute, Law Requirements

keep and be allowed to spend a reasonable sum of his
or her own money for canteen expenses and small
purchases. (b) To have access to individual storage
space for his or her private use. (c) To see visitors
each day. (d) To have reasonable access to
telephones, both to make and receive confidential calls
or to have such calls made for them. (e) To have ready
access to letter writing materials, including stamps, and
to mail and receive unopened correspondence. (f) To
refuse convulsive treatment including, but not limited
to, any electroconvulsive treatment, any treatment of
the mental condition which depends on the induction of
a convulsion by any means, and insulin coma
treatment. (g) To refuse psychosurgery. Psychosurgery
is defined as those operations currently referred to as
lobotomy, psychiatric surgery, and behavioral surgery
and all other forms of brain surgery if the surgery is
performed for the purpose of any of the following: (1)
Modification or control of thoughts, feelings, actions, or
behavior rather than the treatment of a known and
diagnosed physical disease of the brain. (2)
Modification of normal brain function or normal brain
tissue in order to control thoughts, feelings, actions, or
behavior. (3) Treatment of abnormal brain function or
abnormal brain tissue in order to modify thoughts,
feelings, actions or behavior when the abnormality is
not an established cause for those thoughts, feelings,
actions, or behavior.

Psychosurgery does not include prefrontal sonic
treatment wherein there is no destruction of brain
tissue. The Director of Mental Health shall promulgate
appropriate regulations to assure adequate protection
of patients’ rights in such treatment.

(h) To see and receive the services of a patient
advocate who has no direct or indirect clinical or
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V.

VI.

Current Applicable
Legislation, Statute, Law

Welfare and Institutions Code
Section 5328-5328.9 — medical
records pertaining to LPS
patients [mental health /
developmental disabilities]

Joint Commission
Comprehensive Accreditation
Manual for Hospitals, R1.2.130

Current Compliance
Requirements

administrative responsibility for the person receiving
mental health services. (i) Other rights, as specified by
regulation. Each patient shall also be given notification
in a language or modality accessible to the patient of
other constitutional and statutory rights which are
found by the State Department of Mental Health to be
frequently misunderstood, ignored, or denied.

Upon admission to a facility each patient shall
immediately be given a copy of a State Department of
Mental Health prepared patients’ rights handbook.

The State Department of Mental Health shall prepare
and provide the forms specified in this section and in
Welfare and Institutions Code Section 5157. The rights
specified in this section may not be waived by the
person’s parent, guardian, or conservator.

V. Welfare and Institutions Code Section 5328-
5328.9 — medical records pertaining to LPS
patients [mental health / developmental
disabilities]

VI. Joint Commission Comprehensive
Accreditation Manual for Hospitals, RI.2.130

Standard: The hospital respects the needs of patients
for confidentiality, privacy, and security.

Rationale: This standard and its EPs allow flexibility in
how a hospital can accomplish this requirement.
Privacy, safety, and security can be demonstrated in

Analysis

V. Welfare and Institutions Code
Section 5328-5328.9 — medical records
pertaining to LPS patients [mental
health / developmental disabilities]

May be waived per Government Code Section
8571. [some of these may be constitutionally-
based rights]

VI. Joint Commission Comprehensive
Accreditation Manual for Hospitals,
RI.2.130
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Issue to Address Current Applicable Current Compliance Analysis

Legislation, Statute, Law Requirements

various ways, for example, via policies and
procedures, practices, or the design of the
environment.

Elements of Performance:

I.  The hospital protects confidentiality of information
about patients.

Il.  The hospital respects the privacy of patients.

IIl. Patients who desire private telephone
conversations have access to space and
telephones appropriate to their needs and the
care, treatment, and services provided.

IV. The hospital provides for the safety and security of
patients and their property.

VIl. Joint Commission VII. Joint Commission Comprehensive VIl. & RI.2.170
E:/Iomprlepenjlve ,.Atclcreglltgtic;g Accreditation Manual for Hospitals, RI.2.170 No specific provision located re waiver of Joint
anualtor Hospitals, R1.z. Standard: Patients have a right to access protective Commission standards. However, via the
and advocacy services. Secretary Health and Human Services waiver

authority, the jeopardy to Medicare participation

Elements of Performance: -
can be ameliorated.

I.  When the hospital services a population of
patients who often need protective services (that
is, guardianship and advocacy services,
conservatorship, and child or protective services),
it provides resources to help the family and the
courts determine the patient’s needs for such
services.

Il.  When appropriate, the hospital maintains a list of
names, addresses, and telephone numbers of
pertinent state client advocacy groups such as the
state authority and the protection and advocacy
network.
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Legislation, Statute, Law Requirements
Ill. The listis given to patients when requested.

IV. The hospital develops and implements policies
and procedures for the above requirements.

VIII. 42 CFR 482.13 — Medicare VIII. 42 CFR 482.13 - Medicare Conditions of VI, 4;2 CFR 482.13 ;M_edicals Cr:)nditions of

Conditions of Participation — Participation — Patients Rights articipation — Patients Rights

Patients Rights A hospital must protect and promote each patient’s 42 USC Section 1320b-5
rights. [Any and all the Conditions of Participation may
(a) Standard: Notice of rights. (1) A hospital must be flexed, directly by the Secretary of Health
inform each patient, or when appropriate, the patient's | and Human Services or Assistant Secretary of
representative (as allowed under State law), of the Preparedness and Response per HR 3448
patient’s rights, in advance of furnishing or upon request of the Governor.]

discontinuing patient care whenever possible. (2) The
hospital must establish a process for prompt resolution
of patient grievances and must inform each patient
whom to contact to file a grievance. The hospital’s
governing body must approve and be responsible for
the effective operation of the grievance process and
must review and resolve grievances, unless it
delegates the responsibility in writing to a grievance
committee. The grievance process must include a
mechanism for timely referral of patient concerns
regarding quality of care or premature discharge to the
appropriate Utilization and Quality Control Quality
Improvement Organization. At a minimum: (i) The
hospital must establish a clearly explained procedure
for the submission of a patient’s written or verbal
grievance to the hospital. (ii) The grievance process
must specify time frames for review of the grievance
and the provision of a response. (iii) In its resolution of
the grievance, the hospital must provide the patient
with written notice of its decision that contains the
name of the hospital contact person, the steps taken
on behalf of the patient to investigate the grievance,
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Legislation, Statute, Law

Current Compliance
Requirements

the results of the grievance process, and the date of
completion.

(b) Standard: Exercise of rights. (1) The patient has the
right to participate in the development and
implementation of his or her plan of care.

(2) The patient or his or her representative (as allowed
under State law) has the right to make informed
decisions regarding his or her care. The patient’s rights
include being informed of his or her health status,
being involved in care planning and treatment, and
being able to request or refuse treatment. This right
must not be construed as a mechanism to demand the
provision of treatment or services deemed medically
unnecessary or inappropriate. (3) The patient has the
right to formulate advance directives and to have
hospital staff and practitioners who provide care in the
hospital comply with these directives, in accordance
with Sec. 489.100 of this part (Definition), Sec.
489.102 of this part (Requirements for providers), and
Sec. 489.104 of this part (Effective dates). (4) The
patient has the right to have a family member or
representative of his or her choice and his or her own
physician notified promptly of his or her admission to
the hospital.

(c) Standard: Privacy and safety. (1) The patient has
the right to personal privacy. (2) The patient has the
right to receive care in a safe setting. (3) The patient
has the right to be free from all forms of abuse or
harassment. (d) Standard: Confidentiality of patient
records. (1) The patient has the right to the
confidentiality of his or her clinical records.

(2) The patient has the right to access information
contained in his or her clinical records within a
reasonable time frame. The hospital must not frustrate

Analysis
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Current Compliance
Requirements

the legitimate efforts of individuals to gain access to
their own medical records and must actively seek to
meet these requests as quickly as its recordkeeping
system permits. (e) Standard: Restraint for acute
medical and surgical care. (1) The patient has the right
to be free from restraints of any form that are not
medically necessary or are used as a means of
coercion, discipline, convenience, or retaliation by
staff. The term ““restraint” includes either a physical
restraint or a drug that is being used as a restraint. A
physical restraint is any manual method or physical or
mechanical device, material, or equipment attached or
adjacent to the patient’s body that he or she cannot
easily remove that restricts freedom of movement or
normal access to one’s body. A drug used as a
restraint is a medication used to control behavior or to
restrict the patient’s freedom of movement and is not a
standard treatment for the patient’'s medical or
psychiatric condition.

(2) A restraint can only be used if needed to improve
the patient’s well-being and less restrictive
interventions have been determined to be ineffective.
(3) The use of a restraint must be—(i) Selected only
when other less restrictive measures have been found
to be ineffective to protect the patient or others from
harm; (ii) In accordance with the order of a physician or
other licensed independent practitioner permitted by
the State and hospital to order a restraint. This order
must—(A) Never be written as a standing or on an as
needed basis (that is, pro re nata); and (B) Be followed
by consultation with the patient’s treating physician, as
soon as possible, if the restraint is not ordered by the
patient’s treating physician; (iii) In accordance with a
written modification to the patient’s plan of care; (iv)
Implemented in the least restrictive manner possible;

Analysis
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Legislation, Statute, Law Requirements

(v) In accordance with safe and appropriate restraining
techniques; and (vi) Ended at the earliest possible
time. (4) The condition of the restrained patient must
be continually assessed, monitored, and reevaluated.

(5) All staff who have direct patient contact must
have ongoing education and training in the proper and
safe use of restraints. (f) Standard: Seclusion and
restraint for behavior management. (1) The patient has
the right to be free from seclusion and restraints, of
any form, imposed as a means of coercion, discipline,
convenience, or retaliation by staff. The term
“restraint” includes either a physical restraint or a drug
that is being used as a restraint. A physical restraint is
any manual method or physical or mechanical device,
material, or equipment attached or adjacent to the
patient’s body that he or she cannot easily remove that
restricts freedom of movement or normal access to
one’s body. A drug used as a restraint is a medication
used to control behavior or to restrict the patient’s
freedom of movement and is not a standard treatment
for the patient’s medical or psychiatric condition.
Seclusion is the involuntary confinement of a person in
a room or an area where the person is physically
prevented from leaving. (2) Seclusion or a restraint can
only be used in emergency situations if needed to
ensure the patient’s physical safety and less restrictive
interventions have been determined to be ineffective.
(3) The use of a restraint or seclusion must be—(i)
Selected only when less restrictive measures have
been found to be ineffective to protect the patient or
others from harm; (ii) In accordance with the order of a
physician or other licensed independent practitioner
permitted by the State and hospital to order seclusion
or restraint. The following requirements will be
superseded by existing State laws that are more
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Legislation, Statute, Law Requirements

restrictive: (A) Orders for the use of seclusion or a
restraint must never be written as a standing order or
on an as needed basis (that is, pro re nata). (B) The
treating physician must be consulted as soon as
possible, if the restraint or seclusion is not ordered by
the patient’s treating physician. (C) A physician or
other licensed independent practitioner must see and
evaluate the need for restraint or seclusion within 1
hour after the initiation of this intervention. (D) Each
written order for a physical restraint or seclusion is
limited to 4 hours for adults; 2 hours for children and
adolescents ages 9 to 17; or 1 hour for patients under
9. The original order may only be renewed in
accordance with these limits for up to a total of 24
hours. After the original order expires, a physician or
licensed independent practitioner (if allowed under
State law) must see and assess the patient before
issuing a new order. (iii) In accordance with a written
modification to the patient’s plan of care; (iv)
Implemented in the least restrictive manner possible;
(v) In accordance with safe appropriate restraining
techniques; and (vi) Ended at the earliest possible
time. (4) A restraint and seclusion may not be used
simultaneously unless the patient is